
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 

) 

NATIONAL TRUST FOR HISTORIC   ) 

PRESERVATION IN THE UNITED STATES  ) 

and ASSOCIATION FOR THE PRESERVATION  ) 

OF VIRGINIA ANTIQUITIES,    ) 

) 

Plaintiffs,      ) 

) 

v.      )  Civil No. 1:17-CV-01574-RCL 

) 

TODD T. SEMONITE, Lieutenant General, U.S.  ) 

Army Corps of Engineers and DR. MARK T.  ) 

ESPER),1 Secretary of the Army,    ) 

) 

Defendants,      ) 

) 

VIRGINIA ELECTRIC & POWER COMPANY,  ) 

) 

Defendant-Intervenor.    ) 

__________________________________________) 

 

MATTAPONI INDIAN TRIBE’S MOTION FOR LEAVE TO FILE AN AMICUS 

CURIAE BRIEF IN SUPPORT OF PLAINTIFFS 

 The Mattaponi Indian Tribe (“Tribe” or “Mattaponi”) moves this Court for leave, pursuant 

to Local Civil Rule 7(o), to file an amicus curiae brief in support of Plaintiffs National Trust for 

Historic Preservation and Association for the Preservation of Virginia Antiquities.  In support of 

this motion, the Tribe states as follows:   

1. The Mattaponi Indian Tribe is recognized by the Commonwealth of Virginia and 

was one of the six original tribes of the Powhatan Confederacy.  About sixty-five members of the 

Tribe currently reside on the Mattaponi Reservation near West Point, Virginia, and an additional 

                                                           
1 Pursuant to Fed. R. Civ. P. 25(d), Dr. Mark T. Esper, the Secretary of the United States Army, is 

automatically substituted for former Acting Secretary of the Army Robert M. Speer. 
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approximately 4,000 Mattaponi Indian Tribal members and persons eligible for membership live 

across Virginia and elsewhere.   

2. The tribes of the Powhatan Confederacy historically occupied land throughout 

Tidewater Virginia, from the Potomac River in the north to areas south of the James River and in 

portions of the Eastern Shore.  Exhibits at the Colonial National Historic Park, which includes 

Historic Jamestowne and Jamestown Island (and which will be impacted by the Surry-Skiffes 

Creek-Whealton transmission project at issue) incorporate the history of the Mattaponi people and 

their relationship with the area.2   

3. The cultural landscape of the James and York Rivers is an essential part of 

Mattaponi’s heritage.  In fact, the name “Mattaponi” means “people of the river.”  The rivers in 

the area were used for transportation and as a source of food, and retain historical and cultural 

significance for tribal members.  The capital of the Powhatan people, Werowocomoco, was located 

on the York River, approximately 15 miles from Jamestown as the crow flies.3  The National Park 

Service is engaged in a collaborative planning process with Mattaponi and other interested tribes 

to interpret and open the Werowocomoco site to the public as part of the Captain John Smith 

Chesapeake National Historic Trail, a river trail.4  Visitors will be encouraged to see the site (as 

well as Historic Jamestowne and other sites along the York and James Rivers) via the rivers 

                                                           
2 See Collections, HISTORIC JAMESTOWN, https://historicjamestowne.org/collections/exhibits/ (last visited 

Dec. 12, 2017). 

   
3 Werowocomoco is listed on both the National Register of Historic Places and the Virginia Landmarks 

Register. See NATIONAL REGISTER OF HISTORIC PLACES, 

https://npgallery.nps.gov/NRHP/AssetDetail?assetID=647cf272-33aa-4d9f-b281-d0b3c84dc546, (last 

visited December 13, 2017); Virginia Landmarks Register, HISTORIC REGISTERS: VIRGINIA DEPARTMENT OF 

HISTORIC RESOURCES, 47 (2016), http://www.dhr.virginia.gov/registers/RegisterMasterList.pdf. 
 

4 See Werowocomoco Planning, CAPTAIN JOHN SMITH CHESAPEAKE NATIONAL HISTORIC TRAIL, 

https://www.nps.gov/cajo/getinvolved/werowocomoco-planning.htm (last updated Sept. 8, 2017). 
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comprising the Historic Trail in order to better understand the history of the Powhatan Confederacy 

and the interconnected relationship between the sites and their cultural landscapes.  A picture of 

Werowocomoco is featured on the front of the National Park Service brochure for the Historic 

Trail.5  

4. Construction of the Surry-Skiffes Creek-Whealton transmission project across the 

James River and the Historic Trail, and the resulting transmission lines, towers, switching station, 

related facilities and associated clearing of forested areas and wetlands, would diminish a 

landscape vital to the history, culture and traditions of the Mattaponi.  Moreover, various sites in 

the Historic Park and along the Historic Trail specifically acknowledge and interpret the role of 

the Powhatan people in the origins of the United States and are critical to an accurate representation 

of the indigenous population of the region.  These sites instill a sense of pride in the Mattaponi 

people, especially the youth, and preserve the unique culture and history of a sovereign people 

whose presence in the Tidewater area predates the formation of the United States and continues to 

this day.  The historic scenic attributes of the area are critical to preservation of these sites and to 

the understanding of the relationship of the Powhatan people with the landscape. 

5. The Tribe’s amicus brief will help the Court understand the impact the Surry-

Skiffes Creek-Whealton transmission project would have on the Powhatan people, particularly the 

Mattaponi, the indigenous occupants of the Tidewater area.  The Tribe does not duplicate 

Plaintiffs’ legal arguments in its amicus brief, but supplements those arguments and articulates the 

Tribe’s interest in the cultural and historic landscape, which Plaintiffs cannot adequately represent 

or address.  For example, Plaintiffs state in their Complaint at paragraph 3 that numerous 

                                                           
5 See Trail Map, CAPTAIN JOHN SMITH CHESAPEAKE NATIONAL HISTORIC TRAIL (2016), 

https://www.nps.gov/cajo/planyourvisit/upload/CAJO-brochure-2016-Final.pdf. 
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governments have worked to preserve and maintain the affected stretch of the James River for over 

100 years, but the governments of the Powhatan people have been engaged in these efforts for 

thousands of years.   

6. This filing is timely.  Pursuant to the November 28, 2017 Scheduling Order, any 

amicus curiae briefs in support of plaintiffs shall be filed by December 15, 2017. 

 For all these reasons, the Mattaponi Indian Tribe respectfully requests that this motion be 

granted and that the attached amicus brief be entered by the Court.  Counsel for the Tribe has 

consulted with counsel for the other parties pursuant to Local Civil Rule 7(m) and has been 

informed that Plaintiffs support this motion.  Counsel for Defendants Todd T. Semonite and Mark 

T. Esper stated that Defendants reserve their position until they review this motion in light of the 

criteria in Local Civil Rule 7(o)(2).  Counsel for Defendant-Intervenor Virginia Electric & Power 

Company takes no position at this time and reserves its position until reviewing the attached 

amicus brief. 

Dated: December 15, 2017   Respectfully submitted, 

       /s/ Cale Jaffe___________________ 

Cale Jaffe (Va. State Bar #65581) 

Assistant Professor of Law, General Faculty 

Director, Environmental and Regulatory Law Clinic 

University of Virginia School of Law 

Tel: (434) 924-4776 

Fax (434) 924-7315 

cjaffe@law.virginia.edu    

 

/s/ Jill Elise Grant_______________ 

Jill Elise Grant (DC Bar No. 358306)  

Jill Grant & Associates, LLC 

1319 F Street NW, Suite 300 

Washington, D.C. 20004 

Tel: (202) 821-1950 

Fax: (202) 459-9558 

jgrant@jillgrantlaw.com  
 

Counsel for Amicus Curiae Mattaponi Indian Tribe 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on December 15, 2017, I electronically filed the foregoing 

document with United States Court for the District of Columbia by using the CM/ECF system.  I 

understand that notice and service of this filing to counsel of record for the parties has been made 

through the CM/ECF system. 

 

 

/s/ Jill Elise Grant_______________ 

Counsel for Amicus Curiae Mattaponi 

Indian Tribe 
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BRIEF OF AMICUS CURIAE THE MATTAPONI INDIAN TRIBE 

The Mattaponi Indian Tribe (“Mattaponi” or the “Tribe”), by and through undersigned 

counsel, hereby files this brief as amicus curiae in support of Plaintiffs.2 

I. STATEMENT OF IDENTITY AND INTERESTS OF THE AMICUS CURIAE 

The Mattaponi Indian Tribe is one of the six original tribes of the Powhatan Confederacy.  

Prior to the arrival of the English in what is now the Commonwealth of Virginia, the tribes of the 

Powhatan Confederacy occupied land throughout the region, from the Potomac River in the north 

to areas south of the James River and parts of the Eastern Shore.  The Mattaponi people used the 

rivers in the area as a source of food and transportation for centuries before the arrival of the first 

English settlers. The region remains vitally important to Mattaponi as a core aspect of the Tribe’s 

cultural heritage and history. 

Approximately fifty years after the English settlers first arrived at Jamestown, the colonial 

government confirmed the Mattaponi Indian Reservation to the Mattaponi Indian Tribe.  Today, 

the Mattaponi Reservation is one of only two reservations of the Powhatan Confederacy tribes still 

in existence.  The land base of the Reservation is much smaller now than when it was originally 

set aside by the colonial government, but the Reservation still exists, covering approximately 150 

acres including wetlands near West Point, Virginia, along the Mattaponi River.  About sixty-five 

members of the Tribe currently live on the Reservation, and an additional approximately 4,000 

Mattaponi Indian Tribal members and persons eligible for membership live across Virginia and 

elsewhere. 

                                                 
2 No party’s counsel authored any portion of this brief, in whole or in part, and no party, party’s 

counsel, or person other than the amicus curiae, its members, or its counsel contributed any money 

intended to fund preparation or submission of this brief. 
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Ancestors of the Tribe resided in and around the historic places that are threatened by the 

Surry-Skiffes Creek-Whealton Project (the “Project”) at issue in this case, including on Jamestown 

Island and other areas along the James River near Jamestown.  These sites directly relate to the 

history of the Powhatan and Mattaponi people, and are of great cultural significance to the Tribe.  

Keeping these public sites as historically accurate as possible serves to educate members of 

Mattaponi and the public at large about the role of the Powhatan people in the founding of the 

Virginia Colony and the United States.  The commemoration of the role of the Powhatan people 

in the historical events that took place at these sites also helps to instill a sense of pride in the 

Mattaponi people, especially the Mattaponi youth, which helps the Tribe preserve its unique 

culture and history as a sovereign people.3 

Because the Tribe was not included as a consulting party on the Project, the Tribe seeks to 

participate as an amicus to highlight the fact that a Finding of No Significant Impact (“FONSI”) 

under the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321-4347, is a 

determination that an agency may make only when there is truly no significant impact from a 

proposed project.  Here, the Tribe is concerned that the U.S. Army Corps of Engineers (the 

“Corps”) has disregarded significant impacts associated with the Project, contrary to NEPA 

requirements, despite these concerns having been identified during the permitting process. 

II. BACKGROUND 

A. Factual Summary 

Plaintiffs, the National Trust for Historic Preservation in the United States and the 

Association for the Preservation of Virginia Antiquities (the “National Trust Plaintiffs”), have 

                                                 
3 See Declaration of Mark T. Falling Star Custalow in Support of Plaintiffs’ Motion for Preliminary 

Injunction, ECF No. 22-3. 
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described how the James River flows through some of the most significant historic and cultural 

resources in the United States.  The impacted region includes Jamestown Island, the site of the 

first permanent English colony in America, which is today part of Colonial National Historical 

Park.  The Colonial Parkway, built by the Park Service as part of Colonial National Historical 

Park, runs along the north bank of the James River near Jamestown and is designated as an All-

American Road under the National Scenic Byway Program.  The Parkway also connects 

Jamestown to Colonial Williamsburg, a National Historic Landmark District and living history 

museum located a few miles inland, and to Yorktown, where General Cornwallis’ surrender 

effectively concluded the American Revolutionary War.  Carter’s Grove Plantation, which is 

located on the north bank of the James River, was officially recognized for its exceptional historic 

significance when it was designated a National Historic Landmark by the National Park Service 

in 1971.  Congress has also recognized the James River itself as a unique and valuable historic 

landscape by including it in the Captain John Smith Chesapeake National Historic Trail, a water 

trail comprised of various rivers and waterways in the Tidewater region. All of these resources and 

the James River itself are culturally important to the Mattaponi Indian Tribe.  

The Tribe has supported efforts by the United States, the Commonwealth of Virginia, and 

local governments to preserve and maintain this region so that future generations could appreciate 

its historic importance and scenic beauty.  Each year at Thanksgiving time, for example, the Tribe 

presents a tribute of wild game to the Governor of Virginia, in keeping with traditions that date 

back to a 1646 treaty with the English settlers.  See ALLISON M. DUSSIAS, Protecting Pocahontas’s 

World: The Mattaponi Tribe’s Struggle Against Virginia’s King William Reservoir Project, 36 

AM. INDIAN L. REV. 1, 28 (2011-12); Mattaponi History, OFFICIAL SITE OF THE MATTAPONI INDIAN 

RESERVATION,  https://www.mattaponination.com/history.html (last visited Dec. 12, 2017).  Over 
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the centuries, the James River and the surrounding landscape have retained their historic and scenic 

attributes, and millions of visitors, including Tribal members, are able to experience this largely 

intact historic area.  Earlier this year, however, the Corps undermined these preservation efforts 

when it authorized Virginia Electric & Power Company (“Dominion”) to build a massive overhead 

electric transmission infrastructure through this historic and scenic landscape.  Dominion’s 

proposed Project consists of three components: (1) an overhead transmission line across the James 

River from Surry to Skiffes Creek; (2) an electrical switching station at Skiffes Creek; and (3) an 

overhead transmission line from Skiffes Creek to Whealton.  The portion of the Project crossing 

the James River will include seventeen towers, between 128 and 297 feet tall and fitted with 

flashing lights, near the historically significant sites discussed above.  In addition, the land-based 

portions of the Project will impact wetlands and forested areas that retain cultural significance for 

the Tribe. 

B. Procedural History 

In early 2013, Dominion sought approval of the Project from the Corps, and in August of 

that same year the Corps announced that its preliminary review indicated an Environmental Impact 

Statement (“EIS”)—required under NEPA for projects that “significantly affect[] the quality of 

the human environment,” 42 U.S.C. § 4332(C)—would not be conducted.  U.S. Army Corps of 

Engineers Public Notice CENAO-WR-R (NAO-2012-00080 / 13-V0408) (August 28, 2013), 

http://www.nao.usace.army.mil/Portals/31/docs/regulatory/Skiffes/InitialSkiffes_PN.pdf.  In response to 

this notice, the Corps received comments expressing concern with the Project’s proximity to many 

significant historic sites and noting the well-established obligation under federal law to complete 

an EIS.  Over the next few years, the Corps engaged in the consultation process required under the 
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National Historic Preservation Act (“NHPA”), 54 U.S.C. §§ 300101–307108, but still refused to 

undertake preparation of an EIS. 

In May 2017, the Corps, Dominion, and a limited number of consulting parties signed a 

Memorandum of Agreement which alleged to address adverse impacts to the historical sites near 

the proposed Project but did not adequately address the concerns of the National Trust Plaintiffs.  

In June 2017, the Corps signed and released a Memorandum for the Record (“MFR”),4 which 

included an Environmental Assessment (“EA”) and a FONSI, ostensibly to meet the requirements 

imposed by NEPA. 

On July 3, 2017, the Corps issued a permit to Dominion, authorizing the portions of the 

Project under the Corps’ jurisdiction.  The National Trust Plaintiffs subsequently filed suit in this 

Court and moved for preliminary injunctions, which were denied on October 20, 2017 

(Memorandum Opinion, ECF No. 45).  Pursuant to the scheduling order entered by the Court on 

November 28, 2017 (ECF No. 50), motions for summary judgment and amicus briefs in support 

of those motions are due on or before December 15, 2017.  The Mattaponi Tribe now files this 

brief as amicus curiae to highlight the importance of the impacts that the National Trust Plaintiffs 

have identified.  

C. Accessibility of the Corps’ Consultation Process to the Tribe 

The Corps alleges in the MFR that it sought “to determine the[] interest” of the Mattaponi 

Indian Tribe in participating as a consulting party, but that the Tribe “either declined or provided 

                                                 
4 U.S. Army Corps of Engineers, Memorandum for the Record, Subject: Department of the Army 

Environmental Assessment and Statement of Findings for the Above-Referenced Standard 

Individual Permit Application, CENAO-WR-RS (NAO-2012-00080 / 13-V0408) (June 12, 2017), 

Administrative Record at AR0000661.  See also 

www.nao.usace.army.mil/Portals/31/docs/regulatory/Skiffes/FINAL_Combined_MFR.pdf.  
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no response.”  MFR at 96.  Other than this brief mention, there is no discussion in the EA of the 

Project’s impact on the Tribe, nor is there any analysis of the significant cultural and historic 

resources of the Powhatan tribes, including Mattaponi, in the impacted region.  

The Corps did send a form letter to the Tribe,5 noting that it was “concluding identification 

of consulting parties with whom to coordinate during the Section 106 process” under the NHPA 

and giving the Tribe thirty days from receipt of the letter to respond.  See MFR at 88.  The letter 

was addressed to the attention of Chief Mark Custalow at “1467 Mattaponi Reservation Circle, 

West Point, VA 23181.”6  That address is not, however, the address of Chief Custalow, nor is it 

the official Tribal address, which is 1314 Mattaponi Reservation Circle.  On information and 

belief, the Tribe asserts that Chief Custalow did not receive the consultation letter from the Corps.  

Furthermore, even if the letter had been received, issuance of a form letter is generally not 

considered sufficient to constitute a good-faith effort to coordinate in the review process.  See, e.g., 

Pueblo of Sandia v. United States, 50 F.3d 856, 860, 863 (10th Cir. 1995) (holding that “mailing 

form letters to the tribes and individuals” was not a “reasonable and good faith effort” to identify 

historic properties under Section 106 of the NHPA and implementing regulations).  

                                                 
5 The Corps sent the same, undifferentiated form letter to a number of tribes.  See, e.g., Letter from 

William T. Walker, Jr., Chief, Regulatory Branch, U.S. Army Corps of Engineers, to Chief Barry 

“Big Buck” Bass, Nansemond Indian Tribal Association, re: “Southern Virginia Regulatory 

Section, NAO-2012-00080, 13-V0408 (James River)” (Aug. 25, 2014), Administrative Record at 

AR0142205; Letter from William T. Walker, Jr., Chief, Regulatory Branch, U.S. Army Corps of 

Engineers, to Chief Allston, Nottoway Indian Tribe of Virginia, re: “Southern Virginia Regulatory 

Section, NAO-2012-00080, 13-V0408 (James River)” (Aug. 25, 2014), Administrative Record at 

AR0142193; see also Administrative Record at AR0142229; AR0142251; AR0142263; 

AR0142169; AR0142167; and AR0142227 (same form letter sent to multiple additional tribes). 
 
6 See Letter from William T. Walker, Jr., Chief, Regulatory Branch, U.S. Army Corps of Engineers, 

to Chief Mark Custalow, Mattaponi Tribe, re: “Southern Virginia Regulatory Section, NAO-2012-

00080, 13-V0408 (James River)” (Aug. 25, 2014), Administrative Record at AR0142191. 
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The Corps has a duty to consider significant impacts that are readily apparent to the Corps, 

independent of whether those impacts were raised in public comments.  See U.S. Dep’t of Transp. 

v. Pub. Citizen, 541 U.S. 752, 764 (2004) (“[T]he agency bears the primary responsibility to ensure 

that it complies with NEPA, and an EA’s or an EIS’ flaws might be so obvious that there is no 

need for a commentator to point them out specifically in order to preserve its ability to challenge 

a proposed action.” (internal citation omitted)); see also Oceana, Inc. v. Evans, No. Civ.A.04-

0811(ESH), 2005 WL 555416, at *27 (D.D.C. March 9, 2005).  The Corps also has an obligation 

to consider tribal impacts as part of its NEPA analyses.  See San Juan Citizens Alliance v. Norton, 

586 F.Supp.2d 1270, 1281 (D.N.M. 2008) (“historic and cultural resources are expressly included 

among the factors to be considered in an EIS”) (citing 36 C.F.R. § 800.8).  Here, the Corps was 

aware that the Project would impact Powhatan and Mattaponi tribal concerns.  See MFR at 38 

(“[s]everal commenters expressed concerns with the Corps [sic] lack of Tribal consultation 

pursuant to the review of this project”).  Accordingly, to the extent that this amicus brief highlights 

adverse environmental effects that were previously overlooked, the Corps retains an independent 

obligation to assess these concerns. 

III. SUMMARY OF ARGUMENT 

Under NEPA, the Corps could prepare a Finding of No Significant Impact only if 

Dominion’s Project would actually have “no significant impact” on the human environment.  

Based on the evidence in the record, the Corps could not legally make that determination.  Rather, 

the Corps should have completed a full Environmental Impact Statement to properly analyze the 

cultural and historic resources (e.g., Jamestown Island and Colonial National Historical Park) that 

the National Trust Plaintiffs identified.  
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Like the National Trust Plaintiffs, the Mattaponi Indian Tribe has a significant interest in 

these resources.  The Corps did not consider the significant cultural and historic resources of the 

Powhatan Confederacy and Mattaponi in its EA, nor how those resources would be impacted.  The 

Corps’ failure to adequately evaluate the Project’s impacts on these resources made it impossible 

for the Corps to determine whether it could issue a FONSI. 

IV. STANDARD OF REVIEW UNDER NEPA 

A court reviewing an agency decision under NEPA must overturn the decision “if it is 

arbitrary and capricious, an abuse of discretion, or if the agency has failed to satisfy the procedural 

requirements of the statute.”  Myersville Citizens for a Rural Cmty., Inc. v. Fed. Energy Regulatory 

Comm’n, 783 F.3d 1301, 1322 (D.C. Cir. 2015) (citation omitted).  A court’s role in reviewing an 

agency’s decision not to prepare an EIS is to determine whether any “arguably significant 

consequences have been ignored.”  Id (citations omitted).   

V. ARGUMENT 

A. NEPA Review is Not a Bureaucratic Formality. 

 

At the heart of NEPA is the EIS requirement.  See 42 U.S.C. § 4332 (2012); see also 40 

C.F.R. § 1502.1-1502.25, 1508.11 (2017).  The Supreme Court has explained that the EIS 

requirement serves two purposes: 

First, it ensures that the agency, in reaching its decision, will have available, and 

will carefully consider, detailed information concerning significant environmental 

impacts.  Second, it guarantees that the relevant information will be made available 

to the larger audience that may also play a role in both the decisionmaking process 

and the implementation of that decision. 

 

Pub. Citizen, 541 U.S. at 768 (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 

332, 349 (1989)).  “If any significant environmental impacts might result from the proposed 

agency action then an EIS must be prepared before the action is taken.”  Sierra Club v. Peterson, 
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717 F.2d 1409, 1415 (D.C. Cir. 1983) (internal quotation marks omitted).  “Compliance with 

NEPA cannot be reduced to a bureaucratic formality.”  Standing Rock Sioux Tribe v. U.S. Army 

Corps of Eng’rs., No. 16-1534 (JEB), 2017 WL 4564714, at *12 (D.D.C. Oct. 11, 2017). 

B. A FONSI Should be Prepared Only If the Proposed Action Will Have “No 

Significant Impact” on the Human Environment. 

 

As the name implies, a FONSI should be issued only if a proposed action will have “no 

significant impact” on the human environment.  See 40 C.F.R. § 1508.13.  The burden on the 

agency in defending a FONSI is significant: it must “mak[e] a convincing case for its finding of 

no significant impact.”  American Wild Horse Preservation Campaign v. Perdue, 873 F.3d 914, 

930 (D.C. Cir. 2017) (quoting Sierra Club v. Van Antwerp, 661 F.3d 1147, 1154 (D.C. Cir. 2011)) 

(emphasis added).  See also Pub. Employees for Envtl. Responsibility v. U.S. Fish and Wildlife 

Serv., 177 F.Supp.3d 146, 152 (D.D.C. 2016) (“[O]nce the agency has identified the problem, it 

must have taken a ‘hard look’ at the problem in preparing the EA. . . . [I]f a finding of no significant 

impact is made, the agency must be able to make a convincing case for its finding”) (emphasis 

added); Friends of Back Bay v. U.S. Army Corps of Eng’rs., 681 F.3d 581, 589 (4th Cir. 2012) 

(rejecting the Corps’ decision to issue a FONSI as arbitrary and capricious).  Thus, in American 

Wild Horse Preservation Campaign, the court rejected the U.S. Forest Service’s FONSI because 

the Service had failed to evaluate the “relevant history” of how the affected area had been 

managed.  873 F.3d at 918.    

If a proposed action has the potential to significantly impact the human environment, then 

a full EIS must be prepared before the action can proceed.  42 U.S.C. § 4332(C) (EIS required for 

“actions significantly affecting the quality of the human environment”); 40 C.F.R. § 1508.3 

(“Affecting means will or may have an effect on.”) (emphasis added); Peterson, 717 F.2d at 1415 
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(“If any significant environmental impacts might result from the proposed agency action then an 

EIS must be prepared before the action is taken.”) (internal quotation marks omitted). 

If an agency decides to issue a FONSI and not prepare an EIS, “it must either have 

concluded there would be no significant impact or have planned measures to mitigate such impacts 

[a Mitigated Finding of No Significant Impact].” Mich. Gambling Opposition v. Kempthorne, 525 

F.3d 23, 29 (D.C. Cir. 2008) (emphasis added); see also 40 C.F.R. § 1508.13 (a FONSI must 

“present[] the reasons why an action . . . will not have a significant effect on the human 

environment and for which an [EIS] therefore will not be prepared”) (emphasis added).7   

To determine whether a federal action will “significantly” affect the human environment, 

regulations require the agency to consider both the context and intensity of the effects.  40 C.F.R. 

§ 1508.27.  In evaluating intensity, or the “severity of impact,” the agency must consider many 

factors, including the “[u]nique characteristics of the geographic area such as proximity to historic 

or cultural resources, park lands, . . . wetlands, wild and scenic rivers, or ecologically critical 

areas,” id. § 1508.27(b)(3); “[t]he degree to which the effects on the quality of the human 

environment are likely to be highly controversial,” id. § 1508.27(b)(4); and “[t]he degree to which 

the action may adversely affect districts, sites, highways, structures, or objects listed in or eligible 

for listing in the National Register of Historic Places or may cause loss or destruction of significant 

scientific, cultural, or historical resources,” id. § 1508.27(b)(8).  See also Standing Rock Sioux 

Tribe v. U.S. Army Corps of Eng’rs., 255 F.Supp.3d 101, 140 (D.D.C. 2017) (Corps’ NEPA 

analysis of cultural and historical impacts of oil pipeline project bordering on reservations was 

inadequate because the EA was “silent, for instance, on the distinct cultural practices of the Tribe 

. . .  that might amplify its experience of the environmental effects of an oil spill”).   

                                                 
7 The FONSI issued here was not a Mitigated Finding of No Significant Impact. 
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C. A FONSI Cannot be Justified in this Case Given the Impacts of the Project 

that the National Trust Plaintiffs Have Identified and Especially Considering 

the Additional Harms to the Mattaponi Indian Tribe. 

 

The Corps improperly dismissed concerns received from the National Trust Plaintiffs and 

various other commenters—and their associated requests for an EIS—as “passion for the affected 

resources (i.e., opposition to the project based on importance placed on the resources), rather than 

substantive dispute over size, nature, or effect of the action.”  MFR at 111.  The Corps further 

concluded that “the effects of greatest concern are subjective” so “the qualitative analysis [the 

Corps] conducted as part of [its EA] is as informed and reliable as it would be through preparation 

of a much more costly and time-consuming environmental impact statement.”  Id.  The Corps had 

it exactly backwards.  The fact that concerns about environmental impacts were widely and 

“passionately” shared by a diverse group of commenters only cemented the value, merit, and legal 

necessity of preparing an EIS.  

The Corps may not shy away from its obligations simply because preparing an EIS might 

be “time-consuming” or hard.8  On the contrary, “[t]he degree to which the effects on the quality 

of the human environment are likely to be highly controversial”—as was precisely the case with 

concerns arbitrarily dismissed by the Corps in its FONSI—weighs strongly in favor of the impact 

being “significant.”  40 C.F.R. § 1508.27(b)(4). 

The “[u]nique characteristics of the geographic area” affected here and “[t]he degree to 

which the action may adversely affect districts, sites, highways, structures, or objects listed in or 

eligible for listing in the National Register of Historic Places,” such as Historic Jamestowne and 

Carter’s Grove Plantation, “or may cause loss or destruction of significant scientific, cultural, or 

                                                 
8 As Tom Hanks’s character in A League of Their Own remarked, “It’s supposed to be hard. … 

The hard is what makes it great.” A LEAGUE OF THEIR OWN (Columbia Pictures Corp. 1992).  In 

the context of NEPA, the “hard look” is what makes it lawful. 
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historical resources,” such as Jamestown Island, Colonial National Historical Park, and 

Werowocomoco, all weigh in favor of the Project’s impact being “significant.”  Id. § 

1508.27(b)(3), (8).  The National Trust Plaintiffs have ably explained how these significant 

impacts will adversely affect them, noting that the Project would be visible from Jamestown Island, 

home to the first permanent English settlement in America.  See Pls. Mem. of Points and 

Authorities in Support of Mot. for Prelim. Inj. at 4 (Aug. 30, 2017), ECF No. 22-1.  In fact, the 

Corps itself “acknowledge[d] that this project will intrude upon the viewsheds of historic 

properties and on a unique and highly scenic section of the James River” and “concludes that these 

vistas are clearly impressive and historically important.”  MFR at 102.   

This “highly scenic” section of the James River holds special significance to Mattaponi.  

As explained above, ancestors of the Mattaponi people met with those first English settlers at 

Jamestown and agreed to a peace treaty with them approximately forty years after their arrival.  

See DUSSIAS, supra. at 28; Mattaponi History, OFFICIAL SITE OF THE MATTAPONI INDIAN 

RESERVATION,  https://www.mattaponination.com/history.html (last visited Dec. 12, 2017).  

Mattaponi continues to honor that treaty today.  Id.  Impacts to these nationally resonant resources 

cause harm to the National Trust Plaintiffs and their constituencies.  They also cause harm to the 

Tribe.  As a result of these collective harms, an EIS is required.  Peterson, 717 F.2d at 1415. 

Mattaponi has ancestral roots in the region dating back 15,000 years.  Today’s Mattaponi 

people are descendants of the Powhatan chiefdom that governed much of Tidewater Virginia when 

the Europeans arrived in 1607.  Historical and archaeological investigations have revealed that the 

Powhatan people, including the Mattaponi, lived in the region for hundreds of years before the 

arrival of the first English settlers.  Werowocomoco, the capital of the Powhatan people, was 

occupied for approximately four hundred years before the arrival of the English settlers at 
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Jamestown and, as shown on Figure 1, below, sits fewer than fifteen miles away from Jamestown.  

See MARTIN D. GALLIVAN, Powhatan’s Werowocomoco: Constructing Place, Polity, and 

Personhood in the Chesapeake, C.E. 1200–C.E. 1609, 109 AM. ANTHROPOLOGIST 85, 88 (2007).   

FIGURE 1: MAP OF THE AFFECTED REGION, CIRCA 16079 

 

Upon the arrival of the English settlers at Jamestown, situated in a region occupied by the 

Powhatan people and within a few miles of its capital, the Powhatan people and the English settlers 

interacted and traded with one another.  Id.; MARTIN D. GALLIVAN ET AL., The Werowocomoco 

Research Project: 2004–2010 Field Seasons, VIRGINIA DEPARTMENT OF HISTORIC RESOURCES 

                                                 
9 MARTIN D. GALLIVAN, Powhatan’s Werowocomoco: Constructing Place, Polity, and 

Personhood in the Chesapeake, C.E. 1200–C.E. 1609, 109 AM. ANTHROPOLOGIST 88 (2007). 
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(2016), https://www.dhr.virginia.gov/pdf_files/Archeo_Reports/GL-123_Werowocomoco_Research_Project_2004-

2010_Seasons_2016_WMCAR_report.pdf.  The interactions between the English settlers at Jamestown 

and the Powhatan people at Werowocomoco helped to shape not only the creation of the Virginia 

Colony, but the formation of the United States as a nation. 

The Dominion Project would cut through the heart of this culturally and historically vital 

area, impacting the Mattaponi people and their relationship with this region.  The Corps failed to 

evaluate these impacts in an EIS, as NEPA requires.  Instead, the Corps’ EA included only a brief 

and superficial mention of the cultural significance of the area, see MFR at 88-89, but excluded 

any analysis of that significance.  It was arbitrary and capricious for the Corps to conclude that 

there would be “no significant impact” to the historic and cultural resources of the Powhatan 

Confederacy and Mattaponi when many of the impacts were never fully evaluated.  The significant 

concerns of the public, including Tribal concerns, should have prompted the Corps to prepare an 

EIS. 

The Tribe is not asserting that impacts to Mattaponi raise new facts outside the record that 

the Corps must now address.  Rather, the Tribe is emphasizing that the impacts already highlighted 

by the National Trust Plaintiffs also have a significant impact on the Mattaponi and were not 

adequately considered by the Corps.  The additional weight of these impacts on the Tribe 

underscores the immense value and legal necessity of preparing an Environmental Impact 

Statement. 

VI. CONCLUSION 

For the foregoing reasons, the Tribe supports the Motion for Summary Judgment filed by 

the National Trust Plaintiffs. 
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10 Halima Nguyen, a third-year student enrolled in the Environmental and Regulatory Law Clinic 

at the University of Virginia School of Law, contributed significantly to the development of this 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 

) 

NATIONAL TRUST FOR HISTORIC   ) 

PRESERVATION IN THE UNITED STATES  ) 

and ASSOCIATION FOR THE PRESERVATION  ) 

OF VIRGINIA ANTIQUITIES,    ) 

) 

Plaintiffs,      ) 

) 

v.      )  Civil No. 1:17-CV-01574-RCL 

) 

TODD T. SEMONITE, Lieutenant General, U.S.  ) 

Army Corps of Engineers and DR. MARK T.  ) 

ESPER),1 Secretary of the Army,    ) 

) 

Defendants,      ) 

) 

VIRGINIA ELECTRIC & POWER COMPANY,  ) 

) 

Defendant-Intervenor.    ) 

__________________________________________) 

 

 

[PROPOSED] ORDER 

 THIS MATTER came before the Court on the motion by the Mattaponi Indian Tribe for 

leave to file an amicus curiae brief in support of Plaintiffs.  The Court, having considered the 

motion and any opposition, HEREBY ORDERS that the motion for leave to file a brief as amici 

curiae is GRANTED.  The Clerk is directed to file the lodged brief.  

 SO ORDERED this _____ day of December, 2017. 

 

 

______________________________________ 

Hon. Royce C. Lamberth 

U.S. District Court Judge 

                                                           
1 Pursuant to Fed. R. Civ. P. 25(d), Dr. Mark T. Esper, the Secretary of the United States Army, is 

automatically substituted for former Acting Secretary of the Army Robert M. Speer. 
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