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Book Reviews

RACE MATTERS

SHOULD RACE MATTER?: UNUSUAL ANSWERS
TO THE USUAL QUESTIONS. By David Boonin.
Cambridge, Cambridge University Press. 2011. Pp. vii +
441. $99.00 (cloth), $34.99 (paper).

Larry Alexander & Maimon Schwarzschild

One frequently hears that America has a race problem. We
agree, but the race problem we identify is not what is usually
meant by those who invoke it. It is not discrimination,
intentional or otherwise, but rather obsession with race that is
America's more consequential "race problem" today. America
has vanquished slavery, segregation, and long-standing racial
discrimination only to succumb to an almost equally destructive
race obsession. Despite the biological arbitrariness of dividing a
single, interbreeding biological species into "races," despite the
sorry history legally and socially of the use of race, and despite
the Civil Rights Movement's original ambition to substitute the
content of character for the color of skin as the basis of decision
making, America today is in many ways as race conscious as it
was in the era of Jim Crow.

For that reason we welcome David Boonin's Should Race
Matter? Boonin takes up five topics that constitute a good
portion of the current obsession-reparations, affirmative
action, hate speech, hate crimes, and profiling-and he subjects
each to philosophical scrutiny. Boonin is sober and fair-minded
in tone, and purports to be careful and comprehensive in
method. Unlike many discussions of race, Boonin's tries to shed

1. Professor of Philosophy, University of Colorado.
2. Warren Distinguished Professor of Law, University of San Diego.
3. Professor of Law, University of San Diego.
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light, not heat. He deserves to be read by everyone who takes a
serious interest in public policy as it bears on race.

Boonin's book has its limitations, as we will suggest.
Moreover, Boonin discusses only race, not sex, ethnicity,
nationality, religion, disability, or sexual preference, although
most of the policies he considers have been urged or actually
extended beyond race to some or all of these other categories.
Nonetheless, Boonin's analyses of these policies as they bear on
race would have direct implications for these other categories.
Given that Boonin takes 350 pages to examine five racial
policies, we think limiting his focus to race was quite justifiable.

Although we believe Boonin's is a worthwhile treatment of
contemporary racial policies, we take issue with him on several
points. We think that his arguments in support of affirmative
action and hate crimes are incomplete and thus unpersuasive,
and we consider his case for reparations a failure on its own
terms. Nonetheless, we admire the effort at fair-mindedness and
the care with which he makes the case for these policies.

I. HATE SPEECH
We begin with the topic on which Boonin and we are in full

agreement: hate speech. Boonin is opposed to bans on racial
"hate speech" because he believes such bans can only be
justified by repudiating current free speech doctrines that we
would and should be loath to reject. In his exemplary two-
chapter discussion of the issue, he canvasses the major rationales
that are offered to support bans on racial hate speech and finds
them all wanting. In the first chapter on this subject (Chapter
Six), Boonin analyzes arguments that try to assimilate racial hate
speech to categories of expression that are already deemed
unprotected speech by today's constitutional free speech
doctrines. Not all racial hate speech is a true threat; and true
threats are already prohibited (pp. 210-13). Not every instance
of racial hate speech constitutes "fighting words," which are
insults rendered face to face and likely to provoke a violent
response (pp. 216-17).4 Racial hate speech cannot be assimilated
to the libel of some corporate entity (pp. 217-25), nor is every
instance of it a case of actionable harassment (pp. 226-29). In

4. Boonin also expresses reservations about the moral case for banning fighting
words: the rationale for banning fighting words extends to legitimate commentary on
public policy, and it unjustifiably places the responsibility for altercation on the speaker
rather than his audience (pp. 213-16).
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sum, a broad ban on racial hate speech could not be justified
under current free speech doctrines.

In Chapter Seven, Boonin then considers and rejects
justifications for banning racial hate speech as such, rather than
as instances of other categories of legally unprotected
expression. "Words that wound" is a justification that sweeps in
far too much expression that a free society would want to protect
(pp. 230-36). Nor can hate speech be properly construed as a
"subordinating speech act" (pp. 236-41): either the speaker lacks
the authority required to subordinate, or the notion of authority
has to be expanded to the point where speech that almost
everyone would want to protect would be deemed sub-
ordinating. Finally, hate speech cannot be banned on the ground
that it "silences" without again sweeping in lots of quite
legitimate speech (pp. 241-45).

At the conclusion of Chapter Seven, Boonin asks whether
the fact, if it is so, that hate speech wounds, subordinates, and
silences makes a case for banning it even though each of those
harms, individually, would not do so (pp. 245-48). He compares
a white student's calling a black student a "nigger" in the
presence of other students with a Catholic student's publicly
calling another Catholic student a "dangerous heretic" for
supporting abortion and gay rights. He concludes that if the first
student's speech wounds, subordinates, and silences, the second
student's can do so as well. If the second student's speech should
be protected-and Boonin believes that it surely should be-
then so, too, should the first student's. The "combination" of
harms justification for hate speech bans fails.

Depending on the circumstances, the first student's speech
might be banned as "fighting words" under well-established
constitutional law. But in principle, we are in agreement with
Boonin on the issue of hate speech. Arguments for hate speech
bans consist of some normative premise (speech with
characteristic X should not be protected as free speech) and a
factual premise (racial hate speech has characteristic X). In
Chapter Six Boonin takes on arguments in which the factual
premise fails to hold. In Chapter Seven he takes on arguments in
which the normative premise fails. Although racial hate speech is
ugly and regrettable, so too is much other speech. The power to
cleanse public dialogue of ugly and hurtful speech is a dangerous
power that, for reasons Boonin adumbrates, would likely be
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used either selectively in a divisive, partisan way, or much too
broadly.

II. RACIAL PROFILING
In the final two chapters of the book, Boonin examines the

vexed topic of racial profiling. In the book's penultimate chapter
he asks whether racial profiling is rational, and he concludes that
it can be. In the final chapter he asks whether racial profiling,
even if rational, is nonetheless immoral, and he concludes that it
is not. With some qualifications regarding the moral question,
we believe Boonin is essentially correct in both chapters.

In thinking about the rationality of racial profiling, it is
useful to be clear about what profiling is.6 When we profile or
stereotype-these are essentially synonymous-we use a given
trait that is relatively easy to identify as a proxy for the trait in
which we are ultimately interested. The relation between the
proxy trait and the target trait is a probabilistic one. The
existence of the proxy trait makes it more likely that the person
who possesses it has the target trait than a person picked at
random. The rationality of using a given proxy trait depends
upon its correlation with the target trait and the relative costs
and benefits of using a different proxy or a more refined proxy
that has a higher correlation with the target trait. But there is no
question but that using proxy traits to predict target traits is

5. It is a shame that Boonin wrote his book prior to the publication of Jeremy
Waldron's book on hate speech, a book that has already received considerable scholarly
attention. JEREMY WALDRON, THE HARM IN HATE SPEECH (2012); see also Brian
Leiter, Book Review (reviewing WALDRON, THE HARM IN HATE SPEECH), Notre Dame
Philosophical Reviews, http://ndpr.nd.edu/news/32077-the-harm-in-hate-speech/ (2012)).
Waldron supports bans on written but not oral hate speech. The principal harm that
Waldron believes supports such a ban is not the offense or hurt felt by its targets,
whether from the mere presence of the written words or, more realistically, from the
knowledge that there are some among one's fellow citizens who hold the views
expressed. Rather, the real harm is the insecurity regarding one's status in society caused
by the fear that the visible expression of such views might persuade others to hold them
as well.

Although we can only guess at how Boonin would respond to Waldron's argument,
he would probably argue that we do and should protect "illiberal speech," speech that
takes issue with the fundamental values of liberal society, including equality. Of course,
free speech extended to protect illiberal ideas exposes an oft-noted paradox: free speech
protects speech that rejects the normative basis of free speech. For an argument against
free speech protection for some illiberal speech, see Carl. A. Auerbach, The Communist
Control Acts of 1954: A Proposed Legal-Political Theory of Free Speech, 23 U. CHI. L.
REV. 173 (1956). On the paradox more generally, see LARRY ALEXANDER, IS THERE A
RIGHT OF FREEDOM OF EXPRESSION? 147-81 (2005).

6. An excellent treatment of this topic is found in FREDERICK SCHAUER,
PROFILES, PROBABILITIES, AND STEREOTYPES (2003).
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rational. Indeed, we must do it, for we must act on the basis of
imperfect information about others all the time. It is not only
insurance companies predicting our life expectancy, our health,
or our traffic accidents, or political pollsters predicting our likely
votes, or sociologists predicting behavior more generally who
must rely on proxies. All of us do, all the time. It is inconceivable
that we could dispense with proxies, so the rationality of their
use is beyond question.

That still leaves open the question of whether the use of
race as a proxy is ever rational. Race is, after all, an imprecise
characteristic, and its use will require some arbitrary judgments.
Nonetheless, despite the arbitrary boundaries of the proxy, in
some contexts its use can be quite rational. If one is testing for
sickle cell anemia, it makes sense to focus on persons who
appear to be descended from the pre-colonial peoples of sub-
Saharan Africa, just as if one is testing for Tay-Sachs, it makes
sense to focus on Ashkenazi Jews. And even those who purport
to object to racial profiling probably take greater precautions for
their personal safety when in some neighborhoods rather than
others, with the racial or ethnic composition of the neighbor-
hood serving as their proxy for relative dangerousness.

Of course, if there are more predictive proxies available at a
low enough cost to obtain-or if, again at a cost-benefit justified
cost to obtain, there are ways to refine the proxy by combining it
with other traits-then race will cease to be the most rational
proxy for its purpose. A neighborhood's ethnic makeup might be
less predictive of danger than its wealth or poverty. Or its
economics combined with its racial makeup may be more
predictive than either proxy by itself.

Boonin's focus is on a paradigmatic use of racial profiling:
the decision by the police to stop, among drivers who are
violating traffic laws, a disproportionate number of black
offenders on the ground that they are more likely than the
average offender to be committing drug or weapons offenses. If
it is true that they are more likely than average to be committing
these offenses, and given the finite resources of the police, then
Boonin concludes that this type of racial profiling is rational.

Boonin first considers some arguments that contest the
claim that black drivers are more likely to be committing drug or
weapons offenses, and he finds them to be unsound (pp. 308-19).
Boonin then considers some arguments against such profiling's
rationality that do not rest on the denial that black drivers are
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more likely than others to be committing drug or weapons
offenses. One such argument, the "elasticity" argument, posits
that profiling blacks will lead to an increase in crime by whites,
so that there will be no net decrease in crime or increase in the
percentage of criminals caught offending (pp. 319-23). (This is
why rational profilers, like El Al's security agents, do not
publicize the profiles they employ.) Another such argument is
that racial profiling will not be implemented rationally and will
be used when proxies more predictive than race or race alone
are available (pp. 323-25).

Boonin believes, and we agree, that the "elasticity" and
"over use" objections are cogent and may render many instances
of racial profiling irrational. Nonetheless, he concludes,
correctly, that racial profiling can sometimes be rational (pp.
325-26).

Boonin's last chapter examines racial profiling's morality
given its rationality. Boonin concludes that even though racial
profiling burdens the proxy group-in this case, black drivers-
more than others, it is not for this reason immoral. Boonin
points out that if racial profiling is rational, it will yield more
arrests for serious offenses per drivers stopped than would
random stops. It does so at the cost of disproportionately
burdening black drivers, most of whom will be innocent. But that
fact will not render the profiling immoral.

Boonin's defense of the morality of the disproportionate
racial burden consists of an argument by analogy (pp. 342-47).
He asks us to imagine a city that is 75% white and 25% black.
He then imagines that there is a pipe leak that will require
shutting down one or the other of two streets. On one street live
100 people, 50 white and 50 black. On the other street live 120
people, 90 white and 30 black. He argues that everyone would
(and should) agree that it would be proper to shut down the less
populated street, even though doing so will disproportionately
burden blacks. Or, again in the same city, suppose there is an
incident of rioting and looting, and two vans are fleeing the
scene, one with three whites and one black, the other three
whites and three blacks, and the police can only pursue one of
the vans. Boonin asserts that everyone would (and should) agree
that it would be proper to pursue the van with more looters in it,
even if it includes a disproportionate number of blacks.

In principle, we agree with Boonin about the morality of
racial profiling. We think, however, that Boonin's discussion of
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its morality, as opposed to its rationality, is incomplete. First,
Boonin should have distinguished the use of race to predict
voluntary conduct from its use to predict some matter beyond
voluntary control. People have a different reaction when they
are disadvantaged by a prediction of their voluntary conduct
from their reaction when they are disadvantaged by a prediction
of some natural event over which they lack control. To tell a
male that he is paying a higher life insurance premium than a
comparable female because males do not live as long on average
will elicit a shrug of the shoulders. To tell a female that she is not
getting the job despite otherwise having credentials slightly
better than her male competitor because women are on average
much more likely to quit at an early age in order to have
children will likely elicit outrage. "I can control whether I quit,"
she will rightly say, "and if I say I won't, I won't." The employer
may respond that his statistics are predictive even for women
who at the time they are hired insist they won't quit. Yet that
will not likely stanch the woman's sense that she has been
deemed "guilty by association" because of the conduct of other
women, conduct that she feels confident she won't emulate.

Disadvantaging predictions based on sociological
generalizations-i.e., profiles, stereotypes-have a different feel
and elicit a different reaction from those based on the natural
sciences, the truths of which are not hostage to our choices. This
is not to deny that sociological predictions can be quite accurate.
Political polling is now quite good at predicting election
outcomes, and the National Safety Council is uncannily accurate
in predicting traffic deaths on holiday weekends.

Racial profiling is based on sociological generalizations, not
natural scientific ones, which at least partly explains the negative
reactions it provokes. This is not to deny its legitimacy in some
situations, especially if, unlike the denial of a job, it results in
only a temporary intrusion on the innocent. Nonetheless, we
wish Boonin would have discussed this specific aspect of racial
profiling in his discussion of its morality. For in the absence of
that discussion, his case for its morality will seem to many to be
incomplete

7. For a discussion of the use of sociological predictions in the context of
antidiscrimination norms, see Larry Alexander, What Makes Wrongful Discrimination
Wrong? Biases, Preferences, Stereotypes, and Proxies, 141 U. PA. L. REv. 149, 168-73
(1992).
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There is yet another aspect of the moral case for profiling
that merits discussion. Finite resources will often require
selectivity in investigating criminal or terrorist activity. The
criteria for selection will mean that some innocents will be
burdened and thus sacrificed to some degree for the benefit of
everyone else. In this respect, it makes no difference whether the
criteria for selectivity are racial, ethnic, religious, or even
completely random.'

Finally, racial profiling is often yoked to other practices that
make profiling even more problematic than it would be in
isolation. Boonin's paradigm of racial profiling is the decision by
the police to stop, among drivers who are violating traffic laws, a
disproportionate number of black offenders on the ground that
they are more likely than the average traffic offender to be
committing drug or weapons offenses. But if the traffic laws "on
the books" are almost never enforced as written, then the police
already exercise essentially unlimited discretion about whom to
stop, and indeed about whom to charge with a violation. Posted
speed limits, at least in many states, are an example. This alone
has corrosive implications for the idea of the rule of law. If
virtually unbounded police discretion is linked to racial profiling,
it is almost inevitable that disproportionately targeted groups
will feel that they are the object of unjust racial discrimination in
law enforcement.

In the abstract, we think the moral case for racial profiling
might be no weaker than it is for random stops or interrogations.
The historical baggage of racial discrimination and harassment
makes many Americans especially wary of racial profiling,
however, and understandably so. We favor a presumption
against racial profiling, but a presumption which could be
overridden for sufficient practical reasons, depending on the
circumstances. We are also open to the idea that the moral case
for investigatory intrusions, whether based on profiles or at

8. Ex post, those investigated will always have had a 100% chance of being
investigated, even if they were selected based on drawing numbers from a hat. For
example, assume ten numbers drawn from 100 numbers in a hat represent the traffic
stops that will result in a search for drugs and weapons, or the specific passengers going
through airport security who will be subjected to interrogation. It makes no difference
whether those numbers are drawn at the time of the stops or were drawn hours, days, or
years before. In either case, if, say, 23 is the number for a stop with a search, then driver
or traveler 23 had a 100% chance of suffering the extra burden, whether he or anyone
else knew that ahead of time.

9. See WILLIAM J. STUNTZ, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE
(2011) for exceptionally thoughtful, well-informed, and troubling reflections on this and
related matters.
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random, might be strengthened if those burdened and who are
innocent of the activities that are the target were given a small
token of gratitude for bearing a burden for the benefit of the
public-perhaps a voucher of some kind depending on how
intrusive or burdensome the investigation. Indeed, in Boonin's
example of a street closure, regardless of the racial makeup of
the street closed, it would seem only fair for those on the streets
left open to contribute something to those on the street that is
closed.

III. HATE CRIMES
In contrast to his positions on hate speech and profiling,

Boonin finds nothing problematic about hate crimes-ordinary
crimes, the punishment for which is increased if committed
because of race, sex, religion, and so forth. Although such hate
crime enhancements may be morally justifiable, we do not
believe Boonin's arguments are sufficient to make that case.

We begin with those points on which we agree with Boonin.
We agree with him that, however drawn, the distinction between
intention and motive is immaterial in assessing a criminal's
desert (pp. 258-73). Moreover, we agree that a criminal's
negative desert can be increased both by the harms he believes
his act may cause and by his reasons for acting."

Boonin believes that hate crime enhancements are
justifiable because hate crimes can both cause more harm and
also reflect more culpable motivation than the underlying crime

10. Specifically, we believe criminal desert is a function of culpability, and
culpability is a function of (1) the perceived risks of various harms and (2) the reasons for
imposing those risks. With respect to (1), the greater the harm and the greater the
perceived risk of its occurring, the greater the actor's culpability. With respect to (2), a
distinction should be made between justifying reasons and motivating reasons. Justifying
reasons are facts the actor believes exist, discounted by his perception of their
probability, that would justify his imposing the risk of harm he believes his act will
impose. If those facts, discounted by their probability, justify the risk of harm, then the
actor's act is not culpable, even if he is not motivated by the justifying facts. If, for
example, the actor believes turning the trolley will save the lives of five trapped workers
but likely kill one trapped worker on the siding, his turning the trolley will be morally
permissible and thus nonculpable even if he is not motivated by saving the five and is
motivated only by his desire to kill the one. On the other hand, if his imposing the risk is
not justifiable in light of the justifying facts he believes exist, then his motivating reasons
can render it more or less culpable. A person who drives at high speed through a school
zone will, in the absence of special circumstances, be acting culpably. But his culpability
will be lower if he is merely impatient but hopes not to injure anyone than if he is
speeding with the hope of injuring or killing children. On these points, see LARRY
ALEXANDER , ET AL., CRIME AND CULPABILITY: A THEORY OF CRIMINAL LAW 23-65
(2009).
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itself (pp. 274-83). We find Boonin's arguments in support of
these claims unpersuasive.

Hate crime laws can be of different types. One type focuses
on the criterion by which the defendant chose his victim. Did he,
for example, choose a black victim in whole or in part because
he was black? Another type focuses not on the criterion of
selection but on the underlying reason for the selection, such as a
belief that blacks are not due equal concern, or a visceral dislike
of blacks.

Boonin focuses on the first type, the criterion of selection
form of hate crime. He thinks that such a crime-say, a murder
in which the victim was selected because he was black-can be
more harmful than an "ordinary" murder because it can create
greater fear (pp. 280-81). But on that criterion, is it true?

Does a serial killer who kills only blacks cause more harm
than a serial killer whose victims are chosen at random and are
of all races? It is difficult to see why that would be the case. A
serial killer on the loose whose victims could be anyone would
presumably cause fear throughout the entire community,
whereas one whose victims were only of one race would cause
fear only in a racial sub-community. Moreover, a serial killer
who targets groups with large populations-e.g., whites, or
anyone regardless of race-might, by the logic of quantum of
fear caused, be committing more serious crimes than one who
targets smaller groups-e.g., blacks-or very small ones, such as
the Roma.

Most hate crime statutes, moreover, include sex as one of
the enhancing categories. Does a heterosexual rapist, who rapes
only women, cause more harm or create more fear than a
bisexual rapist, who rapes both men and women? What would
be the argument that he does? In practice, if sex is an enhancing
category, virtually all rapes or sexual assaults could be
categorized as "hate crimes." It is far from clear that such an
across-the-board enhancement of existing penalties would really
be desirable on this basis.

Of course, pointing out the implications of hate crime
enhancements based on the quantum of fear caused is not to
deny that secondary harms, such as fear, that the defendant
realizes he might be causing, might affect the level of his
culpability. But it does suggest that if fear is their rationale, hate
crime statutes are woefully underinclusive. Suppose there are
more blondes or more lawyers than there are members of some
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racial groups. A killer who targets blondes or lawyers will
presumably then be worse than a killer who targets, say, Roma.
But hate crime statutes do not make victims' hair color or
occupation a basis for punishment enhancement.

The amount of harm risked is but one part of the culpability
calculus. The other is the reason for which the actor imposes that
risk-his motive for doing so. As we said, we agree with Boonin
that there is no relevant distinction to be drawn in terms of
culpability between the actor's intention and his motive. We also
believe, with Boonin, that motivating reasons affect culpability.
The killer who kills out of hatred for the victim and the killer
who kills out of mercy for the victim both intentionally kill their
victims, but the former is surely more culpable than the latter.
Finally, we agree with Boonin in rejecting Heidi Hurd's
argument that basing punishment on motives punishes character,
which is not under one's voluntary control, rather than choice
(pp. 284-87). As Boonin quite rightly responds, although we
cannot, at the time of action, choose the reasons for which we
act, we can nevertheless choose whether, given those reasons, we
act or refrain from acting. Punishment based on the defendant's
reasons is not punishment for an involuntary status.

So we are with Boonin to this point with respect to the
legitimacy of varying punishment based on the defendant's
reasons for acting. The question for the hate crime proponent,
however, is whether killing because of racial animosity is really
worse than the myriad other reasons that might motivate a killer.
How about killing people because they are ugly or stupid? How
about killings based on thoroughgoing misanthropy? We can
think of all sorts of reasons for committing crimes that might be
as bad as or even worse than racial animosity or those other
specific forms of animosity that hate crime statutes pick out.

Boonin acknowledges the underinclusiveness charge. His
response to it is that "[w]hat matters is that a crime committed
from a racially biased mental state is a worse crime than one that
isn't but that resembles the first crime in all other respects" (p.
282, emphasis added). The problem, however, is that when we
remove the racially biased mental state, we have to substitute for
it some other reason why the defendant committed the crime.
We cannot just compare the hate crime to an objectively similar
crime committed for no reason whatsoever. Every crime will be
motivated by some reason. Some will be less heinous than racial
bias, others might be more heinous. The latter "resemble" the
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hate crime as much as the former. The underinclusiveness charge
still stands.

Indeed, whether harm-based or motive-based, the
categories covered by hate crimes seem quite underinclusive.
One might therefore conclude that hate crime laws are better
explained by political pressures than by careful consideration of
which crimes are the most harmful or which reasons are the most
heinous. Boonin's treatment of hate crimes is good insofar as he
refutes some bad arguments against hate crimes. However, his
arguments are inadequate to persuade anyone wary of enhanced
prosecution and punishment that might depend on the political
clout of the group to which the victim belongs.

IV. AFFIRMATIVE ACTION
Boonin argues that racial preferences in education and

employment are neither morally required (Chapter Three) nor
morally forbidden (Chapter Four). We are convinced of the
former but find Boonin's defense of the latter deficient in two
major respects.

Boonin defends the permissibility of racial preferences
essentially by contesting the notion that there is some morally
mandatory goal that universities and employers must pursue and
that racial preferences thwart. Universities can, for example,
accept some reduction in academic quality in order to have
winning sports teams (athletic preferences) or loyal alumni
(legacy preferences). Nor must employers pursue efficiency at
the expense of other goals. Therefore, even if racial preferences
disserve one goal of universities or of employers, they may still
serve other legitimate goals. And if racial preferences serve
legitimate goals, then those who are dispreferred by their use
have no rights that are thereby violated. Hence racial
preferences are morally permissible.

One problem with this argument is that the civil rights
movement had as its target a racial preference system-one that
favored whites over blacks. If that system was morally
illegitimate, why is a racial preference system favoring other
groups any better?

Boonin attempts to deal with this objection (pp. 191-94),
but he dismisses it much too quickly. He denies that current
racial preference systems are ill-motivated, unlike those of the
Jim Crow past (p. 193); and he denies that those victimized by
present racial preferences are in the same circumstances as
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blacks victimized by preferences for whites (p. 194). The latter
point leads naturally to the topic of reparations, which we will
address in the next section. So we put it aside and deal solely
with the motivational point-that is, that racial preferences
today are well-motivated.

Let us assume that increasing "diversity," providing role
models, and the other non-reparative rationales offered by
defenders of racial preferences are sincere and morally
permissible. These rationales would also support preferences for
whites whenever whites were underrepresented and in need of
role models (NBA basketball?), as Boonin concedes (p. 194).

But if diversity in the student body or workforce is some-
times a good thing, might homogeneity also sometimes be a
good thing? ("I hire only white workers here because white
workers are more comfortable around other white workers, and
much less afraid of inadvertently causing offense.") If so, would
a "whites only" policy be morally permissible if motivated, not
by ill will or racial hostility, but by the (perhaps plausible)
benefits of homogeneity? The 1964 Civil Rights Act would
surely forbid such a policy, but the policy could be morally
permissible even if illegal.

Boonin points out, correctly, that there is nothing
objectionable about preferring a black for, say, the role of
Othello or for going undercover to infiltrate a black criminal
gang (pp. 181-84). By the same token, he presumably would not
object to preferring whites to play Simon Legree or to infiltrate
the Klan. The implications of Boonin's argument go beyond
these cases, however, where one's (apparent) race makes one
either suitable or unsuitable for the job at hand. Given what
Boonin says about affirmative action in universities, he would
have to concede the moral permissibility of racial preferences
that disserve any legitimate goal so long as they serve another.
Thus, if the military believed too few whites were going into the
armed forces because of, say, the absence of sufficient role
models, Boonin would have to conclude that the military would
be justified in preferring white applicants to otherwise better
qualified black ones.

In a world that did not have our racial history, Boonin's
argument might be both correct and unremarkable. Race,
however difficult to define, may in some instances be a good
proxy for traits that serve legitimate secondary and tertiary goals
of institutions. It may even sometimes be a good proxy for traits
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that serve the institution's primary goals. But is race a good
proxy here and now, given our racial history?

We agreed with Boonin that race might be sometimes be
used to profile suspected criminals. For what hangs in the
balance for those who are profiled but are innocent is the
inconvenience, irritation, and potential embarrassment or
humiliation of a temporary interrogation, for which we
suggested they should perhaps be compensated. When it comes
to denials of jobs or admission to universities, however, the
stakes are much higher, compensation is out of the question,"
and the role that race plays is more overt and corrosive.

Affirmative action preferences have become institu-
tionalized in various settings, but perhaps in none so
extensively-and so much as a matter of institutional credo-as
in higher education. Boonin's defense of affirmative action is
consequentialist and moral. If a policy is harmful on balance,
therefore, its moral standing is compromised if not refuted,
especially if those engaged in affirmative action are public
institutions using taxpayers' dollars. Taking higher education as
a prominent example, then, and considering affirmative action as
it is actually carried out at American colleges and universities, it
seems to us that the consequentialist scorecard is considerably
less encouraging than Boonin suggests.12

What are the benefits and costs of affirmative action? Some
students who are admitted (and some faculty members who are
hired) on an affirmative action basis are surely benefitted: in the
case of students, young people who would not have attended an
elite university but for racial preference, yet having been
admitted, go on to achieve success in school and beyond. There
is evidence, however, that many students who are "beneficiaries"
of affirmative action suffer significantly -both educationally and
in other ways-from institutional mismatch: having been
admitted with notably lesser qualifications than other students,
they do less well, not only than their better qualified classmates,
but then they themselves would do on a campus where their
qualifications were nearer the mean. In disproportionate
numbers, they fail to graduate or to qualify professionally. They

11. What would "compensate" one who is denied admission to the school of his or
her choice because of race? Perhaps the monetary equivalent of the lost value, or
admission to an equally good school. But these are not feasible nor available.

12. The consequentialist criterion is in counterpoise to the thought, sometimes
attributed to the late Prime Minister Garrett FitzGerald of Ireland, that "That's all right
in practice, but will it work in theory?"
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also gravitate away from rigorous courses of study, scientific and
otherwise, which they might pursue successfully at institutions
where their qualifications were not compromised. As a further
counterweight to the benefit that preferences might provide to
those preferred: there would, of course, be other students and
faculty who would have been admitted and hired and thus
benefitted, but for the preferences. To this extent, the benefits
for those preferred are offset by the benefits forgone by others
as a result of affirmative action.

Advocates of preferences cite racial diversity as an
academic benefit to all students-not just to those preferred-
and to the educational enterprise as a whole. Suffice it to say
that we think the academic benefits of racial preferences are
speculative at best. Intellectual diversity on a faculty is a good
thing, we believe, and it is probably a good thing in a student
body. It is conceivable that geographic diversity, too, or diversity
of parents' occupations might marginally contribute to students'
knowledge in a valuable way (as compared to a student body
admitted more nearly on the academic merits); but the benefit, if
any, is uncertain. The idea of geographic diversity was originally
developed at elite universities to limit the number of Jewish
students: its "intellectual" justification was a fig leaf. It seems to
us that race, likewise, is a poor proxy for promoting genuine
intellectual diversity or for ascertaining whether a given
student's admission will benefit other students or the academic
goals of a college or university.

Racial preferences in higher education are said to produce
broader social benefits as well. They are said to provide role
models for minority young people, to provide highly-trained
graduates who will serve under-served minority communities,
and to foster greater inter-racial understanding and cooperation.
We accept that if racial preferences generate these effects, then
to that extent their consequences are positive. The evidence that
they do so is at best uncertain, however. The importance of role
models of a particular race or ethnicity, and the numbers that are
desirable as such, are speculative and controversial. Likewise for
whether and to what extent minority communities benefit from
the services of those admitted preferentially. And certainly
likewise for whether preferences foster inter-racial under-
standing and cooperation, or rather the reverse.

13. See Richard H. Sander, A Systemic Analysis of Affirmative Action in American
Law Schools, 57 STAN. L. REV. 367 (2004).
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In considering benefits and costs, of course, even if racial
preferences in academic admissions and faculty hiring have some
positive effects, these must be weighed against the negative
effects. It seems to us that the negative consequences are much
clearer than the positive ones.

The most obvious negative consequence is that the most
academically qualified student body and faculty are forgone.
That is surely a social cost, although it is difficult to quantify its
magnitude. It is not, however, the only social cost of racial
preferences.

One further cost is the perpetuation of racial consciousness.
Humans are one inter-breeding species, the division of which
into races is, from a biological point of view, quite arbitrary. The
civil rights movement in the era of its major triumphs marched
on the principle that race, both biologically and sociologically,
was a shallow and irrelevant distinction, and that, in Martin
Luther King, Jr.'s words, we should be judged by the content of
our character, not the color of our skin. The Civil Rights Act of
1964 embodied the principle that race should be abandoned as a
criterion upon which individuals' fortunes turned. Racial
preferences teach a different lesson. One's race is important. It
can get one into a school or on its faculty, or it can stand in one's
way in these respects. Race is not an arbitrary, superficial, and
irrelevant characteristic within a common humanity. Rather,
race to some considerable extent is destiny.14

The negative effects of this on campuses are plain to see.
Students admitted because of their race, who are less qualified
academically, tend not to integrate but to segregate. That is an
understandable defense mechanism, but it works against the
"promotion of understanding" diversity rationale.

Another negative consequence of racial preferences -both
in student admissions and in faculty hiring-is the creation of
ghettoized academic departments: what are sometimes called
"grievance studies" departments. These departments tend not to
be rigorous and disinterested but rather to be polemical,
partisan, and grievance generating. They disproportionately
attract preferentially admitted students, as a kind of safe haven.

14. Universities must now dust off the racial codes of the old South, of South
Africa, or of Nazi Germany in order to have at hand formal definitions of "races" to
make sure that the wrong people don't claim racial preferences. And given the
arbitrariness of racial definitions, they will not be able to escape the charge of
arbitrariness in employing those definitions, let alone the obnoxiousness of doing so.



RACE MATTERS

These departments, their faculty and their students, tend to be
among the more ardent advocates of the hate speech codes and
of the norms of political correctness that Boonin dislikes: not so
much to defend against wounding and silencing as to stifle the
speech of those who might oppose affirmative action or who
might dare to point out that admission standards have been
lowered.

Moreover, because no one likes to be admitted under
"lowered" standards, affirmative action tends to have two
additional negative consequences. The first is the debasement of
honest dialogue: students or faculty members are not "less
qualified" but rather are "differently qualified." Second, and
relatedly, the fear of being considered less qualified generates
attacks on the academic norms by which qualifications are
gauged. Legitimate norms are claimed to be no better at
determining academic mettle than "different" -racially or
ideologically freighted -norms.

The extent of these negative effects of affirmative action is
obviously controversial. We write about them as long-time
denizens of universities, without illusions about proving them
conclusively to the satisfaction of everyone. But neither have the
claimed beneficial effects of affirmative action been proved. We
think the negative effects we have cited are more probable than
the positive ones. In any event, we do not believe the morality of
affirmative action can be determined without considering these
effects. Boonin is correct that dispreferred students have no
moral "right" that institutions should serve goals for which they
happen to be qualified. And he is correct that institutions such as
universities may morally permissibly serve a plurality of goals.
But these considerations do not show that morality is indifferent
to the consequences of the pursuit of those goals. It seems to us
that Boonin fails to confront the negative consequences of racial
preferences which he claims to be morally permissible.

Racial preferences, in reality, were first adopted and
justified as a form of reparations. The constitutionality of that
justification was undermined by the U.S. Supreme Court's
decision in Bakke," and only then did "diversity" become the
new and constitutionally more defensible rationale. We believe,
however, that diversity has always been a legal fig leaf, and that
the reparative goal is what has always motivated the use of racial

15. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (denying the constitu-
tionality of the use of racial preferences by a University of California medical school).

2013] 47



48 CONSTITUTIONAL COMMENTARY [Vol. 29:31

preferences. So it is to Boonin's treatment of reparations that we
now turn.

V. REPARATIONS FOR SLAVERY
Boonin's chapters on reparations for slavery are the first

two substantive chapters of the book, and they are by far the
longest. Boonin claims that he was at one time persuaded by
David Horowitz's critique of the case for reparations16 but then,
upon careful if not agonizing reappraisal, came to the opposite
conclusion, namely that the case for reparations was compelling.
He does not address the form reparations should take, but he
does believe reparations in some form are owed to blacks
Americans.

Boonin's argument for reparations consists of five steps.
Here is how Boonin describes them and the conclusions they
justify.

Step one-the compensation principle: if a government
wrongfully harms someone as a result of the authorized
actions of some of its public officials, then it incurs a moral
obligation to compensate its victim for the harms that it has
wrongfully caused.
Step two-the historical claim: in the past, the U.S.
government wrongfully harmed previous generations of
Africans and African Americans by supporting the institution
of slavery and subsequent forms of legalized segregation and
discrimination.
Step three-the causal claim: the acts by which the U.S.
government wrongfully harmed previous generations of
Africans and African Americans by supporting the institution
of slavery and subsequent forms of legalized segregation and
discrimination in the past continue to cause harmful
consequences for the currently living generation of black
Americans today.
Step four-the surviving public obligation principle: if a
government incurs a moral obligation as a result of the
authorized actions of some of its public officials then this
obligation doesn't cease to exist when the officials in question
die.
Step five-the unpaid balance claim: the U.S. government has

16. See DAVID HORowIrz, UNCIVIL WARS: THE CONTROVERSY OVER
REPARATIONS FOR SLAVERY (Encounter Books, 2002).
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not yet fully compensated the currently living generation of
black Americans for the harmful consequences they continue
to incur as a result of slavery and its aftermath.
It seems to me that all five of these steps must be accepted,
and on grounds that opponents of slave reparations them-
selves already accept. It also seems to me that if all five of
these steps must be accepted, then the reparations position
itself must be accepted: the first two steps justify an obligation
on the part of the past government to past black Americans,
the third justifies extending the obligation from one owed to
past black Americans to one owed to present black
Americans, the fourth justifies extending the obligation from
one owed by the past government to one owed by the present
government, and the fifth justifies the conclusion that the
present government's obligation has not yet been fully
discharged. Since each of the steps taken individually seem to
be justified, and since all of the steps taken together seem to
justify the conclusion, the conclusion itself seems to be
justified: the U.S. government does indeed have a moral
obligation to benefit the currently living generation of black
Americans because of the wrongful harms that were inflicted
on past generations of Africans and African Americans by the
institution of slavery and its aftermath (pp. 53-54).
Very fairly, Boonin quotes at some length from David

Horowitz's ten-point case against reparations. Among
Horowitz's points are (Point 1) there is no single group
responsible for the crime of slavery (from whom reparation
should be sought); (Point 3) only a minority of white Americans
owned slaves, while others gave their lives to free them; (Point
6) the reparations argument is based on the unsubstantiated
claim that all African Americans suffer from the economic
consequences of slavery and discrimination; (Point 7) the
reparations claim sends a damaging message to the African
American community of victimhood and alienation; and (Point
9) slavery, which traditionally existed in all societies, was
brought to an end largely at the initiative of the Anglo-American
anti-slavery movement, and would not have ended in America
when it did, were it not for the sacrifices of American soldiers
and an American President who gave his life to sign the
Emancipation Proclamation.

Boonin rejects all of Horowitz's points summarily-too
summarily, we think. It seems to us that Boonin underestimates
some of the difficulties implicit in his own argument; and more
broadly, that there are questions of practical wisdom which he
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fails to consider, and which militate against the idea of racial
reparations today.

Boonin stipulates (Step Two of his argument) that the U.S.
government harmed previous generations of African Americans
by supporting slavery and post-slavery discrimination. But
slavery was lawful in the British colonies in America prior to
American Independence, and in other British colonies for some
years thereafter. It was lawful in the newly independent
American states under the Articles of Confederation, when the
states were virtually sovereign countries. It remained lawful
under the laws of some states after the ratification of the
Constitution. As is generally recognized, there probably would
not have been a United States had the Constitution attempted to
disestablish slavery in the states.

Boonin has two responses to this point. The first is to argue
that the non-slave states could have adopted a Constitution and
created a smaller country, one without the slave states in it. In
this way, the United States could have avoided wronging the
slaves. But had it done so, essentially washing its hands of the
problem of slavery, slavery might have persisted in the southern
states long after it was in fact eliminated.

Boonin's second response is to distinguish wrongness from
culpability. Even if the Framers were not culpable for not
abolishing slavery-because they could not have done so-their
failing to do so was nonetheless a wrong." An alternate view,
however, is that "ought must imply can." If the United States
could not have abolished slavery at the outset without being
stillborn as a country, but later-when the loyalties built up by
the nation and the "mystic chords of memory" made it
possible -incurred civil war and the loss of hundreds of
thousands of its citizens' lives in order to abolish it, then the
initial acquiescence in slavery can plausibly be said not only not
to have been culpable (as Boonin concedes) but also not wrong,
at least not in the sense of a wrong that calls for further
reparations centuries later.1

17. Boonin seems to suggest that the government's acquiescing in wrongs that it
cannot prevent is itself a wrong. But to state such a position is to see its absurdity. The
government of the United States today "acquiesces"-by declining to intervene-in
countless horrible brutalities around the globe, brutalities that it cannot eradicate, if at
all, without sacrificing considerable blood and treasure. Such acquiescence cannot
plausibly count as a wrong. Or if it is, then all of us are guilty of countless such "wrongs,"
and the charge that we are loses all sting.

18. Boonin does not discuss the wrongs of the slave states and their potential
obligations with respect to reparations. Given the mobility of the black population over
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Boonin's Step Three, the causal claim, is problematic as
well. Boonin's argument is that the only explanation for why
black Americans on average are faring worse than other
Americans on average must be because of the past wrongs of
slavery, Jim Crow, and discrimination.

The emphasis on a group's lower-than-average welfare, of
course, deflects attention from the members of the group who
are not worse off than the national average: in the case of black
Americans, a significant African-American middle and upper
middle class. On a "causality" argument, it is not clear why
people in this category are owed reparations. Moreover, even
the lower-than-average welfare of a group as a whole might not
be so easily attributable to any single cause or set of causes.
Over the course of a century and a half since the abolition of
slavery, a great many intervening causes have had time to
develop. Moreover, groups-however defined-do not have the
same average outcomes in life, even in the absence of invidious
discrimination. Almost any group is likely to be either above or
below average: whether the group is defined by race, ethnicity,
religion, or virtually any other criterion.

Boonin suggests that reparations need not consist of
payments to individual black Americans. Rather, Boonin
proposes that reparations can consist of payments to
organizations and schools that are "predominately black" (p.
126). He points out that Germany's form of reparations for the
Holocaust has been to give money to the State of Israel, even
though not everyone who benefits is Jewish and not every Jew is
benefitted. Boonin believes this provides a model for reparations
for slavery, even though black Americans have no "state" or
corporate form.

time and the migration of many blacks to the North and West, the reparations arguments
would be enormously more complex at the state level than at the federal level. In any
event, because Boonin does not consider state liability, neither shall we.

Could Boonin have built his case for reparations by the U.S. government on Jim
Crow rather than on slavery? Could he have argued, in effect, that although the U.S.
government could not have ended slavery until the Civil War, it could have or prevented
the enactment of Jim Crow laws immediately thereafter? One question is whether the
Fourteenth Amendment did outlaw Jim Crow laws, and the Supreme Court mistakenly
held otherwise in Plessy v. Ferguson, 163 U.S. 537 (1896) (upholding the racial
segregation, by law, of railroad cars in Louisiana). (What is the responsibility of the U.S.
government for an erroneous constitutional interpretation by the Supreme Court?) If the
Fourteenth Amendment did not outlaw Jim Crow, could it have been ratified had it done
so? If it could not been ratified, is the U.S. government nonetheless responsible for the
racial harms of the Jim Crow era? Again, because Boonin does not take up these
questions, neither shall we.
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There are further causation problems, however. One is that
but for the wrongful policies of the past, many or most black
people the United States today would not exist, because those
wrongs affected who had children with whom, and when. Had
slavery ended when the United States began, there undoubtedly
would be black people living in America today; and if Boonin is
correct, they would, as a group, be better off than black
Americans, as a group, are today. But these black Americans
would be different individuals from those who are today's black
Americans. The latter would not exist but for the past wrongs
such as slavery.

A lot of philosophical ink has been spilt on this general
topic. How can future generations be wronged by policies that
affect their identity, and but for which they would not exist?

Boonin argues that most people-even those inclined to
oppose reparations-would support compensation to those
blinded by wrongful pollution, even if the people in question
would not have come into existence but for the pollution (pp.
109-10). Hence, the "non-identity" problem should not be a
barrier to compensation for wrongs.

Yet Boonin rightly senses that to make the case for
reparations air tight, which is his ambition, he cannot so easily
dismiss the non-identity problem. Therefore, Boonin goes on to
present another case that he believes is a convincing one for
compensation even in the face of the non-identity problem. In
this case a child, Charlie, is born blind because of the effects of
pollution on his parents. Moreover, the pollution affected the
time of his conception, so that in its absence, a different child
would have been conceived. Charlie would not have existed but
for the wrongful pollution; therefore, his blindness cannot be a
worsening of his condition. Charlie's blindness would be
reversible, however, but for the lingering effects of the pollution,
which impede recovery. In such a case, Boonin argues, the
polluter would owe Charlie compensation, not for his being born
blind, but rather for his continued blindness due to the lingering
toxic effects of the pollution. And likewise, black Americans can
be owed reparations for the harmful lingering effects of past
wrongs even if the very existence of the people in question is a
product of those wrongs (pp. 110-11).

We think the non-identity problem might not be refuted so
easily. Boonin assumes Charlie in his example would definitely
have a valid moral claim based on the present effects of the
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pollution that led to his very existence. If the pollution and its
after-effects are a package deal-with one you get the other-
then the after-effects are as much a condition of Charlie's
existence as the initial pollution. Boonin admits that if Charlie's
blindness were irreversible, the non-identity problem would
stand in the way of his claim that the pollution was a wrong to
him. Why, then, is he wronged by its after-effects, even if in their
absence his blindness could have been cured?

The point can be made another way. Suppose a demon
offers you life with irreversible blindness from birth. That is the
only way he'll grant you life. If your life would still be worth
living, you'll take the deal.

Now suppose the demon changes the deal to this extent.
He'll offer you life with otherwise reversible blindness that he
will prevent being reversed. You are no worse off under this deal
than you were under the previous one, so you'll take it. And if,
after having been born blind, you are prevented by the demon
from curing it, you cannot claim the demon is wronging you. A
deal is a deal, and you, not the demon, are the one attempting to
renege.

Others have attempted to get around the non-identity
problem in the context of reparations by basing reparations on
wrongs to the slaves themselves, not their descendants. The
argument is that the slaves would have wanted what was owed
them in compensation to go to their descendants whoever they
might be. Perhaps this is a better theory, and a more tenable
argument for reparations. But it is not the theory that Boonin
adopts. Boonin's theory founders on the non-identity problem:
his Step Three, and with it his case for reparations, fails.

Some might argue that in addition to the non-identity
problem, there is another problem with Boonin's Step Three
causal claim. It concerns the way that the past wrongs of slavery
and Jim Crow are presently causing many blacks to fare poorly.

Boonin thinks that it plausible that America's past racial
wrongs cause present harms to black Americans by having
spawned an underclass subculture that is dysfunctional in the
modern social and economic environment. He cites works by
John McWhorter and Shelby Steele which describe that culture
and how it probably arose. The dysfunctional aspects of that

19. See JOHN H. MCWHORTER, LOSING THE RACE: SELF-SABOTAGE IN BLACK
AMERICA (2001); SHELBY STEELE, A DREAM DEFERRED: THE SECOND BETRAYAL OF
BLACK FREEDOM IN AMERICA (1998).
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subculture are well known: high illegitimacy rates; anti-
intellectualism (deprecating "acting White"); and high crime
rates, with high levels of violence. We think this subculture's
contribution to social and economic problems in the black
community is more than plausible.20 Indeed, Boonin implies that
he might agree.

Boonin believes that slavery and Jim Crow contributed to
the creation of this troubled subculture. We shall assume Boonin
is correct on this point, though there is some reason to be
skeptical. The spread of the "oppositional" culture of the late
1960s and early 1970s surely played a big role, as have other
more recent changes in the general culture, some of which may
be the unintended effects of the Great Society welfare programs
and their successors; for the differences between black and white
Americans with respect to family, education, and crime were
considerably smaller in the 1950s than they are today.

Even if Boonin is correct about the causal antecedents of
the underclass subculture, those making the argument we are
considering would object to Boonin's conclusion that the past
wrongs are responsible for the individual choices that constitute
and perpetuate that culture. They would point to the law's
treatment of voluntary acts. Such acts are generally (though not
universally) held to be "intervening, superseding causes" that
"break the causal chains" that otherwise link the results of those
acts with the acts' causal antecedents. 21 They would point to the
law's refusal to recognize so-called "cultural defenses," whether
for Muslim honor killings or for the crimes of gangbangers.
Moreover, they might argue, the law is correct in doing this, for
it dignifies people by not viewing them as helpless captives of
their cultural mores. They are not "blaming the victim" but
dignifying people who make moral (or immoral) choices.

20. We should not be taken to be denying that there are many attractive features
of so-called "black culture." What we are claiming is that certain aspects of that culture-
the aspects that are in direct opposition to traditional middle-class values-and the
multitude of individual choices that constitute and perpetuate those aspects of black
culture, produce a lower than average income, a poorer than average academic
performance, and a higher than average crime rate. Neither do we deny that these
aspects of the culture may even have been adaptive and functional during the slavery and
Jim Crow eras; nevertheless, they are highly maladaptive and dysfunctional today.

21. See JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 195 (6th ed. 2012).
Michael Moore rejects the idea that causal chains are "broken" by voluntary choices, but
he does believe those intervening choices attenuate the causal responsibility of acts
antecedent to those choices. See MICHAEL S. MOORE, CAUSATION AND RESPONSIBILITY
249-323 (2009).
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This second argument against Step Three, however, is one
that we believe is too strong. The law's treatment of cultural
causation may be correct for the law's purposes, but it is too
stark and one-sided to rebut Boonin's causal claim. It may be
possible to choose in opposition to the norms of one's
community, but it will often be so difficult that responsibility for
choosing in accord with those norms is surely diminished if not
totally extinguished. Moreover, because community norms are
usually implanted in childhood, when the information, critical
skills, and motivational strength necessary to reject them is
absent, it is unduly harsh to regard the later choices that
constitute and perpetuate those norms as fully voluntary and
responsible. We conclude that Boonin's Step Three fails because
of the non-identity problem, but not because of the law's notion
of intervening, superseding causes.

Despite the failure of Boonin's Step Three, his causal step,
many will agree with him that not only were slavery and post-
emancipation Jim Crow laws great evils, but also that they ought
to be but have not been atoned, and that reparations are owed.
So let us look then briefly at Boonin's Step Five, his unpaid
balance claim.

It seems to us Boonin is facile in rejecting the idea that
American society has already gone a great distance in making
reparation. The Civil War itself meant, in Lincoln's words, that
America would pay for "every drop of blood drawn with the
lash" with "another drawn by the sword". Since the mid-
twentieth century, America not only enacted comprehensive
laws outlawing racial discrimination, it also adopted wide-
ranging social policies whose goals and raisons d'etre clearly
amounted to reparation. These include social welfare programs
that black Americans would be disproportionately eligible for-
programs openly motivated at least in large part by bad
conscience about past racial injustice-as well as the growth of
affirmative action in virtually all the important institutions of
American life. The reparations have been spiritual as well as
material: the adoption of Martin Luther King, Jr. as a national
hero, and the emphasis in many school curricula on Civil Rights
history, sometimes virtually to the exclusion of other aspects of
American history. Boonin's suggestion that social welfare
programs adopted in the Civil Rights era cannot be regarded as
reparations because black Americans were not the exclusive
beneficiaries is unconvincing: as though German reparations to
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Jewish victims would not "count" if the reparations were offered
to Roma or to other victims as well.

Boonin's other rejoinder to David Horowitz and others who
maintain that reparations have already in effect been made is
that whatever has been done is not enough because it has not
succeeded: the welfare of black Americans, on average, is still
less than that of white Americans on average. But this thought is
double edged. As we suggested, and as Boonin acknowledges,
various observers consider that many of the social programs that
gathered momentum in the 1960s, including welfare programs
and affirmative action, tended to aggravate rather than to
mitigate the condition of many black Americans: by fostering
family collapse, dependency, alienation, and disassimilation. We
incline to that view ourselves, although Boonin presumably does
not. Boonin's conclusion is that more reparations are necessary.
But in practice, further programs in the name of reparations
would almost certainly resemble the redistributive and
preferential programs which may have done, as Boonin
grudgingly acknowledges-or which did in fact, as we believe-
more harm than good. In short, the case for reparations seems to
be that the late-twentieth century remedies made things worse,
so let us have more of them.

Boonin's case for reparations takes little account of such
questions of phronesis or practical wisdom. Reparations can be a
destructive remedy, especially inasmuch as they might reinforce
the sense of victimhood, grievance, and alienation which have
been fostered-in many cases surely with the best of
intentions-by public policy and by broader cultural forces over
the past half century. This was an era in which the Civil Rights
revolution did away with pervasive racial discrimination and
segregation; and in which many black Americans, probably a
majority, became members of the broad American middle class.
But it was also an era of growing social dysfunction among other
parts of the black community: greatly increased rates of
illegitimacy, family breakdown, educational failure, drugs, and
violence.

Amy Wax has written eloquently about how those who have
been injured by wrongdoing must themselves take painful
measures in order to recover, measures that cannot be
undertaken by the wrongdoers no matter how willing.2 A person

22. AMY L. WAX, RACE, WRONGS, AND REMEDIES: GROUP JUSTICE IN THE 21ST
CENTURY (2009).
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injured in an auto accident that was the fault of the other driver
can have his lost income and the cost of his medical treatments
compensated by the wrongdoer. At some point, however, he will
have to undergo painful rehabilitative measures in order to
recover fully. The wrongdoer cannot undergo those measures for
him. The victim can perhaps be compensated for the pain he
must endure to recover, but he cannot avoid the pain itself and
hope to recover.

Racial reparations, at this historical juncture, might actually
worsen the condition of those for whom they are meant to be
reparative: for they will not eradicate the dysfunctional culture
but are liable to reinforce it. The best reparations might instead
be a sober effort to alter that culture.

VI. CONCLUSION
We admire Boonin's effort to take an open-minded tone

about these controversial racial topics and especially his
willingness to consider arguments that might be thought
"politically incorrect." Although we have disagreed with Boonin
on various points, we think this book is both provocative and
serious. We give one and one-half cheers for Should Race
Matter?
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THE HARM IN HATE SPEECH. By Jeremy Waldron.'
Harvard University Press. 2012. Pp. vii + 292. $26.95
(cloth).

James Allan2

Jeremy Waldron is erudite, well-published and well-known.
He currently divides his time between being a professor of law at
the New York University School of Law in the United States
and being a Chichele Professor of Social and Political Theory at
All Souls College, Oxford University in the United Kingdom,
though the latter of these posts is comparatively recent. And of
course prior to both of these Waldron held full-time positions at
Columbia and Berkeley law schools and outside the law school
world at Princeton University and Edinburgh University.

I mentioned above that Professor Waldron is well-published
but putting it that way rather trivializes just how prolific and
wide-ranging his writings have been. Waldron, a legal phil-
osopher and philosopher more generally, has written on the idea
of private property in relation to claims about fundamental
rights;' he has written on the Rule of Law;4 he has attempted to
make a case for greater receptivity by United States courts to
consider overseas case law;' he has delved into Kant's legal
thinking;' he has had an on-going interest in thinking about and
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(in Florida)?, 21 L. & PHIL. 137 (2002).
5. See Jeremy Waldron, Foreign Law and the Modern lus Gentium, 119 HARV. L.

REV. 129 (2005); but see my response and rejection of the Waldronian argument in
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analyzing rights;' and he has written on torture,8 to give just a
sampling of the scope of Waldron's interests.

That said, it seems to me that Jeremy Waldron is best
known' for his work on strong judicial review of the American
sort that empowers unelected top judges to gainsay the elected
legislature, indeed to strike down and invalidate the statutes
produced by these law-makers. Waldron is against giving this
power to the judiciaryo though his opposition to this counter-
majoritarian practice appears latterly to have become more
hedged about with qualifications, conditional premises and

12exceptions," or so it appears to me.
Whether you agree with that "this is what Waldron is best

known for" claim of mine, or not, remember it because it will
make a cameo reappearance below. Indeed, it will form one
ancillary plank of my argument that Waldron's underlying thesis
in his most recent book is ultimately unpersuasive and
unsatisfying.

I refer to Jeremy Waldron's The Harm in Hate Speech, a
consideration of which will take up the rest of this review. In
Part A I will briefly introduce the book, outline its contents and
sketch Waldron's thesis and arguments. Then in Part B I will say
why I think that Waldron fails in this book, by which I mean that
he fails in the end to offer up a convincing, persuasive and
satisfying argument for his ultimate position. Of course Waldron
certainly does not fail in being interesting, erudite, informative
and, at times, (my favorite) provocative.

(1996).
7. This starts as far back as Waldron's introduction to (and editorship of)

THEORIES OF RIGHTS (Jeremy Waldron ed., 1984).
8. See, e.g., Jeremy Waldron, Torture and Positive Law: Jurisprudence for the

White House, 105 COLUM. L. REV. 1681 (2005).
9. See Allan, Philosopher's Stone, supra note 5.

10. For a chronological sampling, see Jeremy Waldron, A Right-Based Critique of
Constitutional Rights, 13 OxFORD J. LEGAL STUD. 18 (1993), Jeremy Waldron,
Freeman's Defense of Judicial Review, 13 L. & PHIL. 27 (1994), JEREMY WALDRON, LAW
AND DISAGREEMENT (1999), and Jeremy Waldron, Eisgruber's House of Lords, 37
U.S.F. L. REV. 89 (2002).

11. See Jeremy Waldron, The Core of the Case Against Judicial Review, 115 YALE
L.J. 1346 (2006).

12. Indeed I have alluded to this, and to how Waldron's normative case against
giving judges over much moral input at the point-of-application does not seem to carry
over into Waldron's preferred theory of constitutional interpretation-or to his view of
statutory bills of rights. See Allan, Philosopher's Stone, supra note 5; See also James
Allan, Fantastic Mr. Fox-A Review of Brian Simpson's "Reflections on 'The Concept of
Law,"' 23 KING's L.J. 331, 337 (2012).
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PART A-INTRODUCING THE BOOK AND ITS
CONTENTS

The Harm in Hate Speech was published in 2012. As
Waldron himself makes clear in chapter one, the book's genesis
lay in a review Waldron wrote for the New York Review o
Books of a book by Anthony Lewis on the topic of free speech.
It was the response to that review, at least in part, that Waldron
tells us in his introductory first chapter that prompted him to
flesh out that Lewis review into this book, The Harm in Hate
Speech.

So in chapter two Waldron gives us an expanded version of
that Lewis review of his. Then in chapters three and four we get
Waldron's positive case, the most favorable account or defense
of hate speech laws he can give. Chapter five deals largely with
needed distinctions, complexities and qualifications, including
the distinction crucial to his argument-the one distinguishing
between offending people and attacking their dignity. Waldron,
as you might suspect, does not think laws that regulate hate
speech ought to extend to protecting against felt offense whereas
they should, thinks Waldron, cover dignity-degrading or dignity-
enervating hateful words. And of course Waldron argues that he
can uphold this distinction; that the latter (dignity protection)
need not, even in the hurly burly of real-life regulation, regularly
and consistently end up being used merely to prevent or
foreclose speech that causes offense.

Chapters six and seven are defensive in nature. They can be
thought of as pre-emptive replies or counter-arguments to the
anti-hate speech laws positions firstly of C. Edwin Baker
(chapter six) and secondly of Ronald Dworkin (chapter seven).
The last chapter of the book, chapter eight, then turns to history.
Here Waldron attempts to draw a link between the modern
debate over hate speech laws and the Enlightenment concern
with religious toleration, Waldron arguing that the two are, or at
least can be understood to be, connected.

If that is a bare outline of the structure of the book, let me
now turn to the gist of Waldron's argument in The Harm in Hate
Speech.

First off, I need to make it abundantly clear that Waldron
does not offer up an argument about American First

13. ANTHONY LEWIS, FREEDOM FOR THE THOUGHT THAT WE HATE: A
BIOGRAPHY OF THE FIRST AMENDMENT (2007).
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Amendment jurisprudence: "Still less is it my aim to make a case
for the constitutional acceptability of [hate speech] laws in the
United States" (p.11, but see also p. 103, inter alia), he says. Of
course there are occasional asides about how the existing U.S.
case law may, just, leave scope for some sort of constitutionally
valid hate speech laws (see p.28 ff, inter alia). But more than
once Waldron concedes that ". . . it is unlikely that [anti-hate
speech] legislation ... will ever pass constitutional muster in
America" (p.11).

So it is not that sort of parsing-of-precedents book, nor even
a "here's what a return to first principles constitutional
interpretation of the sort I advocate could achieve" one. No,
Waldron eschews all that. This book, instead, aims to "come to
terms with the best that can be said for hate speech regulations"
(p.11). It aims to make a plausible or maybe even persuasive
case in favor of hate speech laws. This will involve offering the
most defensible characterization of these laws that Waldron can.

And at core what Waldron does is to offer what amounts to
a consequentialist argument to that effect. When you throw
everything into the balance,.the real harm that vilifying and
humiliating vulnerable groups does will, on occasion, outweigh
the costs that come from using the law to silence people, even in
some instances when the hateful words are not inciting or
provoking violence. That is the gist of the Waldronian case.

Along the way, of course, Waldron needs to tell us what for
him falls under the aegis of "hate speech." And in different ways
and in different places in the book he does. It is publications
(because Waldron is far more concerned with the written word
that is lasting rather than the spoken word that is ephemeral)
"which express profound disrespect, hatred, and vilification for
members of minority groups" (p. 27); it is a species of "group
defamation" or "group libel" claim (see pp. 39-41, inter alia); it
is "assaults upon the dignity of the persons affected" (p. 59); "[i]t
is a matter of status-one's status as a member of society in good
standing" (p. 60); and so the point is "that hate speech laws
really are enacted for the benefit of vulnerable racial, ethnic, and
religious minorities, to uphold their reputation and their dignity"
(p. 203).

As you can see from those few selected passages, the
concept of "dignity" plays a large role in Waldron's argument.
Hence Waldron spends no small amount of time explaining that
"dignity is a complex idea" (p. 59), but at its core it refers to
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people's "basic social standing, the basis of their recognition as
social equals and as bearers of human rights and constitutional
entitlements" (p. 59).

The real, tangible harm of hate speech, says Waldron, is its
"radical denigration of status and [its] undermining of [the]
assurance [of decent treatment and respect]" (p. 108). And so
the legislating against hate speech can also be understood in
terms of "public order" (p. 53) benefits or the goal of "a well-
ordered society" (pp. 77-78). And in making the best case he can
for some regulation or outlawing of hate speech Waldron has
various other quivers in his bow. He makes an analogy to
arguments seeking laws against pornography (pp. 89-92, inter
alia); he puts weight on practices in other democratic countries
(pp. 13, 40, 57-58, 149, inter alia); as mentioned already, he
distinguishes undermining dignity from causing offense (much of
chapter five); and he takes on, preemptively, two well-known
thinkers who dislike speech regulation (chapters six and seven).

As I hope I have made clear already, The Harm in Hate
Speech offers a nuanced and erudite case for us to think again
about the desirability of hate speech laws. That said, Waldron's
argument ultimately fails, in my opinion; it is unpersuasive and
unconvincing, on the grounds I now set out.

PART B-WHY WALDRON'S ARGUMENT FAILS
As Waldron starts his book with a sort of confessional

account of why he came to write this book, let me also lay my
cards on the table. You see, unlike many readers, I am broadly
in the Waldron camp in disliking bills of rights and strong
judicial review, on democratic grounds.14 So the critique that
follows of Waldron's "best case for hate speech laws" will take

14. See, e.g., James Allan, Bills of Rights and Judicial Power-A Liberal's
Quandary 16 OXFORD J.LEGAL STUD. 337 (1996); see also JAMES ALLAN, SYMPATHY
AND ANTIPATHY: ESSAYS LEGAL AND PHILOSOPHICAL (2002); James Allan, Rights,
Paternalism, Constitutions and Judges, in LITIGATING RIGHTS: PERSPECTIVES FROM
DOMESTIC AND INTERNATIONAL LAW 29 (Grant Huscroft & Paul Rishworth eds.,
2002); James Allan, Oh That I Were Made Judge in the Land, 30 FED. L. REv. 561 (2002);
James Allan, A Modest Proposal, 23 OXFORD J. LEGAL STUD. 197 (2003); James Allan,
An Unashamed Majoritarian, 27 DALHOUSIE L.J. 537 (2004); James Allan & Grant
Huscroft, Rights Internationalism Coming Home to Roost? 43 SAN DIEGO L. REV. 1
(2006); James Allan, Portia, Bassanio or Dick the Butcher? Constraining Judges in the
Twenty-First Century, 17 KINGS'S L.J. 1 (2006); James Allan, Thin Beats Fat Yet Again-
Conceptions of Democracy, 25 L. & PHIL. 533 (2006); Allan, Philosopher's Stone, supra
note 5; James Allan, Meagher's Mischaracterisations of Majoritarianism, 20 KING'S L.J.
115 (2009); JAMES ALLAN, THE VANTAGE OF LAW: ITS ROLE IN THINKING ABOUT
LAW, JUDGING AND BILLS OF RIGHTS (2011).
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place on Waldron's home turf, as it were. It will not be a "the
judges should have done X, Y or Z" type critique that points to
some supposed lack of understanding of the First Amendment
case law. Instead, I want to point out weaknesses in the
Waldronian argument taken on its own terms. And I turn to do
that now, under the following five headings.

1) WHAT REALLY IS THE UNDERLYING NATURE OF
WALDRON'S ARGUMENT?

I said above that Waldron offers a consequentialist argu-
ment that tries to make the best case it can in favor of hate
speech laws. And I was careful to put it in those terms because
here and there Waldron says such things as "my aim is not
directly to advocate hate speech laws in the United States" (p.
103, and see p. 11). On the other hand, there are times when
Waldron does, in fact, seem to be arguing in favor of hate speech
laws. When talking of vulnerable minorities and the hurt hateful
speech can cause them he says that "[w]e don't have to dissect
any of this and present it in a pure form in order to understand
the wrongness of hate speech and the wisdom of legislating against
it" (p. 114, emphasis added). Or when telling us how he is using
the concept of dignity, Waldron says that he "used it in the
course of making an argument about the desirability of certain
legislation" (p. 138).

So, in fact, it is not at all clear in this book whether
Waldron's aim is actually to support the enactment of some
variety or other of hate speech laws, even in the United States,
or whether it is something much woolier and more in the nature
of a Harvard Law School seminar discussion, with Waldron
pointing out that much more can be said on the other side of the
argument than most others suppose, or maybe just plain out
playing Devil's advocate.

Readers will have to decide for themselves which it is
Waldron really wishes to do. For my part, I would have
preferred the book had it been the case that Waldron had just
stated plainly that he was arguing in favor of a limited variety of
hate speech laws. And I would have preferred that not because
my guess is that that is in fact Waldron's position (though that is
my guess) or that the equivocation is slightly grating (though it
is), but rather because it would have forced Waldron to be more
specific as to just what he wanted. And that might have either
bolstered his case, or shown up a few weaknesses.



2013] HATE SPEECH LAW AND DISAGREEMENT 65

For instance, at no point in the entire book does Waldron
give us a draft hate speech law that he would endorse. You don't
really need to do that when you're making the Harvard Law
School seminar best-case-you-can for such laws. You can point
to various bits of overseas legislation (as Waldron regularly
does), and when pushed say that these "are something for
legislators to consider" (p. 173, also pp. 176-77).

But if you are in fact arguing for some sort of limited hate
speech laws-arguing that these are a good idea-then it seems
to me that you need to tell us what they will look like, or at least
sketch an outline. Merely pointing overseas, as I shall argue
below, has problems of its own, including the dangers of cherry-
picking, and of failing to distinguish between criminal and non-
criminal hate speech law regimes.

I also said above that Waldron's argument is in essence a
consequentialist one. Yes, at times in discussing the concept of
dignity the argument briefly moves to more Kantian footings.
But that is not Waldron's ultimate aim in this book. Here he
wants dignity to be understood in more down-to-earth terms and
he most definitely wants the reader to see, and to acknowledge,
that hateful, vilifying speech has clear bad consequences.

And surely Waldron is correct about that. And yet as
consequentialist arguments go there is undoubtedly more to be
thrown in the balance than the many harms of hateful speech
that Waldron notes. I am not here referring to Dworkin's claim
that the bad consequences claims made by hate speech laws'
proponents are inflated (pp. 176, 183). Take them to be every bit
as bad as Waldron suggests. Nevertheless, that is surely not the
end of any robust consequentialist weighing up of costs and
benefits. We might also like to consider such other things as how
over-inclusive such hate speech laws might prove to be (see
below); what the knock-on effects will be on a judiciary asked to
decide if speech has "humiliated or terrorized" (p. 84)
individuals in particular groups; what the costs of putting in jail
those not cowed by these laws might be (see below as regards
Canada); and I would have thought we might also like some sort
of comparative analysis of where the vulnerable groups Waldron
focuses upon, say Muslims, do better or worse today-right
now-in terms of being included-in-society, members-in-good-
standing, dignity-bearing citizens. Is it in the U.S. without hate
speech laws or is it in the U.K. or Germany or France or the
countries with hate speech laws that Waldron repeatedly refers
to?
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You see it is far from clear to me that the answer to that
question is not already the U.S., the lack of hate speech laws
notwithstanding. And if that is correct, or even almost correct
(barring a Scandinavian country or two), then that might also
affect one's consequentialist calculation of the need for hate
speech laws-if much of what you want them for is already
better achieved here than in places that have them, and we
recognize that such laws will carry bad consequences, as well as
potential dignity-enhancing ones.

Instead Waldron merely makes rather brief mention of the
potential dangers of these hate speech laws in terms of their
possibly fostering identity politics (p. 131), or their undermining
the need in society for a certain degree of having a thick skin (p.
126).

But for me, at least, it was an unsatisfying sort of
consequentialist case that Waldron makes in favor of hate
speech laws-assuming, of course, that he is wanting to make
that case and not just seeking to raise our awareness that more
can be said on the other side of this debate.

2) JUST PRECISELY How Do HATE SPEECH LAWS BOOST
DIGNITY?

At its very core, Waldron's argument is that properly
designed and limited hate speech laws can boost the dignity of
vulnerable minority groups by stopping or reducing attempts to
undermine the assurance society makes to them that they have
the status of being members "in good standing."

But a very big question is just how do hate speech laws do
that? How do they boost dignity? Or put the other way round,
how does hate speech itself undermine this assurance?

And as far as I could tell, Waldron never really makes it
clear how exactly he thinks hate speech undermines this
assurance of good standing and how laws against such speech
themselves undermine that undermining."

There are three things Waldron could have said in reply.
One possible reply would be that hate speech attacks dignity and
undermines the assurance of good standing in society by
conveying information to its target groups. This speech that is

15. The next two points I make are in part the fruit of an interesting conversation I
had on this with Larry Alexander.
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hostile to and contemptuous of them gives them information
about the feelings and views and attitudes of the speakers.

On this first mooted Waldronian reply, what hate speech
laws do to boost dignity is to suppress this information. The
target groups then do not get to find out what the hate speakers
think of them. And this delivers to such target groups a certain
sense of security, but it is not a reliable sense of security. It might
even be a false sense of security. And that is because the hate
speech laws do not change or lessen the attitudes and beliefs of
the people cowed by these laws into silence; rather these laws
simply keep the target groups from learning about the existence
of these attitudes.

There are very few hints of this sort of answer to the 'how
do hate speech laws boost dignity?' question in The Harm in
Hate Speech.6 And that is surely because such a "willful
blindness is better than knowing the truth" rationale for
supporting hate speech laws is so weak and unpersuasive.

A second possible reply by Waldron-one that is much
more likely that he had in mind-is that hate speech undermines
the assurance of good standing by its effects on listeners outside
the target group. It persuades some of them. It changes their
opinions. The hate multiplies.

And that fear is surely a possibility and one whose
likelihood and bad effects need to be thrown into the
consequentialist hopper or ledger when assessing the desirability
of hate speech laws. Indeed Waldron alludes to this second
possible reply in terms of hate speech being a signaling to others
tool and a focal point for proliferation (see, inter alia, pp. 94-95).
So by stamping out or reducing hate speech by the sanctions
attached to law you prevent the proliferation and so boost-or,
perhaps more accurately, do not further diminish-dignity.

Yet there are real problems with this second mooted reply
as to how precisely it is that hate speech undermines the
assurance to vulnerable groups of their being members of society
in good standing. One very obvious difficulty with this second
mooted basis for claiming that hate speech laws can boost
dignity of some people in vulnerable groups is that it requires
you to take a very dim and pessimistic view as to the capabilities

16. But see p. 95 ("It is sometimes objected that such laws simply drive hate speech
underground. But in a way, that is the whole point .... ").
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and capacities of your fellow citizens. Indeed Waldron concedes
that this is precisely the case (p. 153).

Now it may well be that many people, not least in the
Harvard Law School faculty lounge, think such pessimism is
more than warranted when it comes to "the first 200 names in
the Boston phone book."" I do not share that pessimistic view.
But many might and some of them may be prepared to argue for
the truth of such pessimism. And to the extent they were
convincing, then to that same extent would this second mooted
reply gain in plausibility.

Of course whatever your view on the underlying merits of
the pessimist's case as regards the foibles and weaknesses of
one's fellow citizens and their inabilities to see through the
rantings of Nazis (pp. 94, 95, 226), of cross-burners and KKK
members (pp. 77, 81, 94, 102, 113), of Holocaust deriders (p. 102)
and of those peddling homophobic abuse (pp. 116 ff), it seems
that Waldron himself is in a particularly difficult position in
running this line. After all, the Waldron of days gone by (and
recall that I agree with that early Waldron) argued against over-
powerful judges and opposed strong judicial review precisely on
the basis that much disagreement in society, including
disagreements about fundamental and hotly contested issues
understood in terms of rights, were best seen as reasonable
disagreements." Put more bluntly, the early Waldron is nothing
if not optimistic about the capacities of his fellow citizens.

Now, I will return below to this question about whether the
core arguments in this book are easily made by a Jeremy
Waldron who wishes to remain consistent with his earlier
positions and views, but for now just note the potential difficulty
for Waldron (as opposed to others with a long-standing
pessimism about the capabilities of regular voters and citizens).
And consider, too, whether it helps Waldron to lay the blame for
this distrust (p. 153) at the feet of real-life legislators who opt to
enact these hate speech laws. There might be scope for the
"best-case-I-can-make" Waldron to finesse the issue in those
terms. But a Waldron who wanted, in fact, to argue for the
enactment of hate speech laws would need to tell us what he
thinks about the capacities of his fellow citizens and whether he

17. See WILLIAM F. BUCKLEY, JR., QUOTATIONS FROM CHAIRMAN BILL: THE
BEST OF WILLIAM F. BUCKLEY, JR. 117-18 (1970) (quoting WILLIAM F. BUCKLEY, JR.,
RUMBLES LEFT AND RIGHT: A BOOK ABOUT TROUBLESOME PEOPLE AND IDEAS 134-
35 (1963)).

18. See supra, note 10.
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thinks we ought to be pessimistic or optimistic on that score of
the ability of Joe Average Citizen to withstand and see through
the rantings of Holocaust denying neo-Nazis. (And if it be the
latter, that Waldron is himself optimistic about his fellow
citizens' capacities, then for Waldron this second mooted reply
loses most of its force).

On top of that, there are problems with this second mooted
reply that apply to anyone offering it up as a ground for thinking
that hate speech undermines the assurance of good standing and
that hate speech laws can fix that to some extent (and so boost
dignity).

Here the main difficulty with the "fear of these ideas
proliferating" defense of hate speech laws is that it works so
much better if you simply assume all such speech is false. What if
you worry, though, that some small percentage of it is true? Or
that you can't be sure where to draw the line foreclosing false
and true speech? In other words, what if you have real worries
about how this will all play out in the real world and that any
hate speech regime-any set of laws Waldron himself can
articulate-will end up being over-inclusive (and no doubt
under-inclusive too)?

It seems to me that these are very deep and concerning
waters indeed, this issue of what speech will be ruled out for its
hateful and dignity-diminishing nature that may in fact turn out
to be true speech or end up indirectly pushing others to see the
truth. Worse, it also strikes me that Waldron fudges or finesses
this issue in the book.

For instance, Waldron includes under the aegis of hate
speech those publications not just directed at race but those
directed also at religion. Indeed on the very first page of the
book he gives what the reader must assume is an example of
hateful speech that the law ought to suppress by raising the
hypothetical of a Muslim man out walking with his two young
children who sees a sign saying "Muslims and 9/11! Don't serve
them, don't speak to them, and don't let them in" (p. 1). Yet this
particular example of dignity-diminishing words directed at
religion never really raises the truth issue (of a religion's tenets,
that is, not of its causal link to terrorism). So what if the sign had
instead simply quoted Professor Richard Dawkins and read that
Islam is "one of the great evils of the world"?'9 Surely that is as

19. Dale Miller, "There's no God and Islam is evil" speech earns Richard Dawkins
ovation from islanders, THE SCOTSMAN, (Mar. 3, 2012), http://www.scotsman.com/the-
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likely to affect the dignity of the children in the hypothetical, and
of the father too. And all the more so coming from a world-
famous atheist.

Would Waldron seek to outlaw that? I suspect not. But
Waldron's attempts to explain which talk about other religions is
okay, and which not, never really make clear how you
distinguish these two. Indeed, for me, there is a tad too much of
what Waldron himself in other contexts terms "happy talk"
about how we all ought to be sensitive to others' religious beliefs
and such things. But of course many people are not. And what
you are advocating with hate speech laws, at the end of the day,
is attempting to silence people through threats, big fines and yes,
putting them in jail. (See below as regards to Canada.)

So anyone offering up this second mooted reply about how
hate speech can dangerously persuade others needs to tell us
more than Waldron does about how and when we can be sure
that speech about, say, religion is clearly false. Or failing that, he
or she would need to come out of the closet and assert that no
religion or religious tenets can ever lawfully be disparaged
(which, to be clear, is not Waldron's position, it is just that things
may move that way in practice if Waldron cannot specify what
his position is).20 Accordingly, I do not find this second possible
reply to the question of how hate speech laws will boost dignity
all that much more persuasive than the first one.

That leaves a third and final possible reply as to how this
might come about, how hate speech laws can reduce attempts to
undermine the assurance to people in vulnerable groups of their
being in good standing in society. And here we turn from how
hate speech can persuade others (the focus of the second mooted
reply) to how its outlawing and criminalization might affect the
speaker. Maybe such laws will, after all, change the vile views
and attitudes of some of these speakers?

Certainly Waldron himself never relies on this possibility.
Indeed he is abundantly clear that it is not his aim, through hate
speech laws, to change anyone's beliefs. The issue does get an
airing in the book's final chapter, but this is clearly a very weak
basis on which to rest any justification for hate speech laws, and

scotsman/scotland/there-s-no-god-and-islam-is-evil-speech-earns-richard-dawkins-
ovation-from-islanders-1-2612951.

20. And linked to this criticism is the one I make below about Waldron's overseas
cherry-picking and focusing only on criminal law hate speech provisions (as in Canada
with the Keegstra case) rather than on the vastly more used civil law sanctions, where
truth is not a defense.
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Waldron rests nothing on it. So I merely mention it as a
possibility here because it might be that you could combine
aspects of this third mooted possibility with bits of the above
second one to hint at an argument in terms of politeness and
socialization being how hate speech laws might achieve the
bolstering of dignity.

This combined sort of possibility might go like this: Lots of
people, and maybe everyone, will have nasty or mean-spirited
tendencies, and socialization involves teaching people to
overcome and control these, instilling in us a sense of what "is
done" and what "just isn't done"-of what is "normal" in the
sense of both usual and normative. So if we know that something
"isn't done," we may still have desires to do it, but we come to
think that we should try to control these desires. Likewise (sort
of, maybe), if a hateful thing is said, the very saying of it tends to
normalize it, and if the thing is said under permission, the
normalization is stronger. So just as with parents teaching
children the basic etiquette of politeness, hate speech laws effect
a type of socialization process of what is and is not acceptable
speech, and even attitudes. So maybe that sort of hybrid of
possibilities two and three process is how we are to think that
hate speech laws will boost dignity?

Alas, even this last wholly speculative hybrid possibility of
mine2 1 seems implausible. At core it is an argument about
changing speakers' views and beliefs and still strikes me as a
poor candidate even when spiced up with bits of the second
possibility.

So as far as trying to understand just how hate speech laws
might boost dignity and how hate speech itself might undermine
Waldron's goal of assuring all and sundry that they have the
status of being members of society "in good standing"-the
quite hard to pin down how this might all work claims-these
were the only three and a half possibilities I could come up with.
And none, alone or together, is overly persuasive.

3) Is WALDRON CHERRY-PICKING?
Part of Jeremy Waldron's argument in this book, quite a

large part in fact, involves pointing to all sorts of other
democratic jurisdictions, noting that they have hate speech laws,

21. In an earlier form it was first mooted by Steven Smith in a discussion I had with
him.
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and asking you to consider if-at least in this instance-
American exceptionalism is a good idea or a better than even
bet. So Waldron makes repeated references to the United
Kingdom and its Public Order Act, and to Canada and the top
court's decision there in R. v Keegstra,22 and to Australia, and to
his native New Zealand, and more.

But if we take two of those jurisdictions that I know
passingly well, then it seems to me that Waldron leaves himself
open to the charge that he has cherry-picked his examples. Start
with Canada. Waldron refers to the Keegstra case, a more than
two decades old Supreme Court of Canada decision, in four
separate parts of the book. And it certainly is an important and
leading decision that upheld the constitutionality of criminal
hate speech laws in Canada against attack on the Charter of
Rights' freedom of expression grounds.

Yet in Canada, or so it seems to me, the criminal law plays a
small to insignificant role in the government's attempt to
suppress hate speech. Most of the action, nay the vast
preponderance of the action, takes place in administrative
tribunals where truth is not even a defense, where complainants
have all of their costs picked up by the taxpayer but the accused
do not, and where penalties include five-figure fines and (I mean
this seriously) tribunal-backed-by-the-court orders never to
speak on certain matters again.'

It was in this non-criminal law realm that political
commentator Mark Steyn was ensnared when the biggest selling
Canadian news weekly magazine (largely considered to be
mildly on the left-of-center of Canadian politics, if that matters
to you) published an article that was an excerpt of a chapter of
Steyn's New York Times Number One best seller, America
Alone. And in that article (and chapter, and book), Steyn
pointed to unchallenged demographic trends related to high
birthrates for Muslims but not for others and expressed grave
concerns about their political, social and cultural implications.

Steyn and that news magazine McLeans were accused of
hate speech and dragged before three separate jurisdictions'
tribunals, the Ontario Human Rights Commission, the British
Columbia Human Rights Commission and the Canadian Human
Rights Commission, by a serial complainant, an official of the

22. [1990] 3 S.C.R. 697 (Can.).
23. See Lund v. Boissoin, 2008 AHRC 6 (Can.), rev'd, Lund v. Boissoin, 2012

ABCA 300 (Can.).
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Canadian Islamic Council. In some of these tribunals no accused
had ever prevailed-not a single person ever-in the entire time
of these tribunals' existence. Complainants had a 100 percent
success track record. Those accused of hate speech always lost.

Now the cases against McLeans were eventually dropped,
not least because McLeans had deep pockets and the cases were
embarrassing all sorts of people, but not before the defendants
had spent in excess of $2 million on that defense. 4

Or one could point to the Saskatchewan Christian
evangelist, Bill Whatcott, who was taken before a Saskatchewan
equivalent tribunal and fined for his publications condemning
"sodomite" sex. The man strikes me as a quack, but I very much
doubt he diminishes anyone's dignity. At any rate, Whatcott
appealed all the way to the Supreme Court of Canada, which
earlier this year decided unanimously against him and upheld
the constitutionality of these civil hate speech laws, laws that do
not even make truth a defense-indeed the Supreme Court of
Canada in Whatcott explicitly said that "truth may be used for
widely disparate ends." 25 Whatcott vows now to continue
speaking, which means he will be imprisoned for contempt of
court, in theory until his will is broken, or for life.

And there are dozens and dozens and dozens of similar
cases from Canada-hundreds if you count the many people
who are accused of hate speech, and who would like to fight but
who opt on prudential grounds to make a perfunctory apology,
pay a fine and get away.

So just to be clear, the criminal law route for limiting hate
speech in Canada-with its various built-in safeguards related to
the burden of proof, to truth being a defense and to prosecutions
needing the consent of the Attorney-General-has at a high
level only one single successfully prosecuted case that I know of

24. This was told to me, in person, by Mark Steyn. I have no supplementary proof
of this claim.

25. Saskatchewan (Human Rights Commission) v. Whatcott, 2013 SCC 11, para.
137 (Can.). Of course it is also true that the Supreme Court of Canada read down the
non-criminal hate speech law, severing concepts including dignity: "However, expression
that 'ridicules, belittles or otherwise affronts the dignity of does not rise to the level of
ardent and extreme feelings constituting hatred required to uphold the constitutionality
of a prohibition of expression in human rights legislation." Id. at 18. And the Court also
narrowed what "hatred" means, further than prior precedents, by saying it was an
objective reasonable-person standard. In short, the Supreme Court of Canada "upheld"
the constitutionality of a different law, with one possible implication being that the Court
doesn't want it used too much.
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this past quarter century. That's Keegstra, the one Waldron
repeatedly refers to in this book.

Meantime speech-restricting laws that get a near daily
workout in Canada-laws where truth is not a defense,
complainants get their costs paid but not the accused, just being
offended comes close sometimes to seeming to be enough, and
more-receive not a single mention from Waldron in this entire
book when he looks beyond American shores to weigh up the
costs and benefits of hate speech laws.

Of course, it is also the case that on my reading of this book,
given that Waldron never directly addresses the point, I would
conclude that Waldron is probably against this whole Canadian-
style administrative law "hate speech tribunal" machinery that
focuses in part on mere subjective offence and that does not
make truth a defense. But I would like to have heard Waldron
say so, to tell us whether truth ought to be a defense and all the
rest, and to do so in no uncertain terms.

And as a big believer, like me, in legislative sovereignty,
Waldron might also have mentioned that Canada's federal
parliament is on the verge of repealing the federal non-criminal
s.13 Human Rights Commission hate speech laws.26 Readers
might even wonder whether the solely criminal law hate speech
reducing Keegstra27 machinery, on its own, could ever accomplish
anything like the volume of speech suppression that would be
needed to make any difference at all to the sort of dignity-
enhancement that Waldron cares about-the sort of speech-
suppressing work done in Canada not by the criminal law but by
these tribunals with all sorts of characteristics of which I infer
Waldron disapproves.

Or turn to Australia. The main vehicle for attempting to
suppress hate speech there is likewise not the criminal law. And
as it happens the current Opposition political party in their
federal Parliament has pledged to repeal this non-criminal hate
speech law,8 so the battle in Australia (where there is no

26. Canadian Human Rights Act, R.S.C., 1985, c. H-6, s. 13 (Can.); See Charlie
Gillis, Section 13: How the battle for free speech was won, MACLEAN'S (June 19, 2012),
http://www2.macleans.caltag/bill-c-304. The Bill to repeal it has been passed through the
elected lower house, and on June 27th was passed through the wholly unelected and
appointed Upper House Senate. Royal Assent is just a formality and once given the
provision will be repealed.

27. R. v. Keegstra, [1990] 3 S.C.R. 697 (Can.).
2& See Malcolm Farnsworth, Tony Abbott Speech on Free Speech, AUSTRALIAN

POLITICS.COM, (Aug. 6, 2012), http://australianpolitics.com/2012/08/06/tony-abbott-
speech-on-free-speech.html (Federal Opposition leader Tony Abbott addressed the
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national bill of rights of any sort) is taking place wholly on
Waldron's and my preferred turf. But even if we focus on the
courts in Australia, and on this non-criminal law machinery, we
see that the big, notorious case involving hate speech laws there
is the Eatock v Bolt case.29 That case involved a right-of-center
(phew!) political pundit who commented that self-identifying
Aborigines with mere traces of Aboriginal blood were scooping
up too many affirmative action rewards. It is a case anyone
familiar with the Elizabeth Warren saga in the U.S. would

30immediately recognize.
And the political commentator, Bolt, lost. He had to pay a

small fine, make a pseudo-apology, remove the newspaper
column in question from all websites, and avoid speaking on the
same matter again. Based on the legislation the judge ruled that
Bolt could have made his criticisms less stridently. A key pillar
of the judge's reasoning was that he didn't like Bolt's tone!

Again, I assume that Waldron would not endorse any of
this. But then neither does he mention any of it. And as I noted
above, in any full-blooded consequentialist weighing up of the
pros and cons of the sort of limited, targeted, not applying to
mere offense, leaving truth as a defense, Waldronian-style hate
speech laws, we will surely want to consider whether these are
the sort of contained and bracketed laws that we will end up with
down the road. Or whether they will transmogrify into what you
see in the non-criminal law realm in Canada today.

4) IS THE HATE SPEECH WALDRON CONSISTENT WITH THE
"No STRONG JUDICIAL REVIEW" WALDRON?

I can be brief here. My comments are directed at the issue
of how easy it is for Jeremy Waldron in particular (as opposed to
someone without his skepticism of strong judicial rule) to write
this book. I pointed out above that there is a certain sort of
pessimism about the capacities of one's fellow citizens to see
through hate-mongers that runs through what is probably the
most plausible (but still weak) account of just how it is that hate
speech might undermine the assurance of good standing and so
possibly require the enactment of hate speech laws. And I

Institute of Public Affairs about the importance of free speech and repealing Section
18(c) of the Racial Discrimination Act).

29. Eatock v Bolt (No. 2) [2011] FCA 1180 (Austl.).
30. Garance Franke-Ruta, Is Elizabeth Warren Native American or What?, THE

ATLANTIC (May 20, 2012), http://www.theatlantic.com/politics/archive/2012/05/is-
elizabeth-warren-native-american-or-what/257415.
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queried whether Waldron could actually come out and openly
say that he himself was pessimistic about his fellow citizens'
abilities. Or rather whether he could do that today without
undermining some of his earlier core positions that buttressed
his arguments against strong judicial review.

Frankly, I am somewhat doubtful on that score, but I also
recognize that someone of Waldron's erudition and abilities may
have reconciling arguments that I have yet to anticipate. So I just
raise those doubts.

However, related to this theme of whether Waldron has
changed any of his earlier views, there is another passage in this
book that seems to me to call for further clarification. Waldron
claims that:

I belong to a school of thought that accepts that the
tasks assigned to courts and administrators in matters of
fundamental rights (rights to free expression, rights to
dignity) will often be delicate and challenging, often
involve balancing different goods, and essaying difficult
value judgments [with a citation to his July 2011 British
Academy Review paper "Thoughtfulness and the Rule
of Law" and to Ronald Dworkin's Freedom's Law: The
Moral Reading of the Constitution] (pp. 115-16).
To which I am inclined to ask, 'Really?' The Waldron of the

articles cited in note 10, above, and of Moral Truth and Judicial
Review3 and of Ego-Bloated Hovel32 and of Some Models of
Dialogue between Judges and Legislators, and more again,
accepts that there ought to be a lot of moral input at the point-
of-application of laws? Certainly on my understanding of what it
means to be a normative legal positivist or democratic legal
positivist (into which category I put myself and into which
category I thought that Waldron put himself) the desire is to
limit or minimize judges' scope for moral and normative input at
the point-of-application-be it for good consequentialist reasons
(my thinking) or because you build up from non-consequentialist
equality grounds to a "right to participate in social decision-
making," making this your "right of rights" (which is more or
less what I took Waldron to think).

31. 43 AM. J. JURIS. 75 (1998).
32. 94 Nw. U.L. REv. 597 (2000).
33. See Jeremy Waldron, Some Models of Dialogue Between Judges and Legislators,

in CONSTITUTIONALISM IN THE CHARTER ERA (Grant Huscroft & Ian Brodie eds.,
2004).
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Of course a very careful reading of the above passage from
the book could read the term "accepts" near the start to be an
"is" claim rather than an endorsing "ought" claim, in which case
Waldron might just be acknowledging the state of play in a
world with constitutionally entrenched bills of rights as in
Canada or the U.S.. Yet that is not the most obvious reading of
that passage, especially given that it is made in the context of
disavowing hate speech laws that would be "presented with rule-
like clarity, uncontroversially administrable, requiring nothing"
in the way of further moral judgment or careful thought and
discretion" (p. 115).

And then there are the various hints throughout this book
that the core goal of hate speech laws is not so much to block
and suppress any particular set of ideas, however loathsome, but
more to stop particularly nasty and crude articulations of those
ideas. Yet this "just rephrase what you want to say in less
epithet-laden terms and you can still say it" position seems to me
to be quite precariously close to one that amounts to legislating
in favor of intelligent people, Harvard Law School type people,
who have the resources to frame their beliefs (however nasty) in
terms that will pass some sort of "how did you say what you
believe?" test. In other words, it works against the common man
and woman. And we can even speculate on whether such a
Waldron-mandated need to say things the proper way might not
have the unintended and undesired effect of making certain
detestable views more persuasive and more effective than they
would otherwise be, by putting a clever and moderate-sounding
new spokeswoman on an old National Front soap box, as it were.
Who knows?

What I think I can say, though, is that parts of the argument
in The Harm in Hate Speech left me wondering whether
Waldron had changed or refined or qualified any of the views
related to his well-known anti-strong judicial review position.

34. Of course as Waldron himself has made clear in the past, no one really argues
for no moral or normative input at the point-of-application, as that would be impossible.
The argument is a relative one, to keep this to a bare minimum so as to increase the input
of voters and legislators. See Jeremy Waldron, Normative (or Ethical) Positivism, in
HART'S POSTSCRIPr: ESSAYS ON THE POSTSCRIPT TO THE CONCEPT OF LAW 411-33
(Jules L. Coleman ed., 2001).
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5) Is WALDRON'S ATTEMPT TO DISTINGUISH "CAUSING
OFFENCE" AND "UNDERMINING DIGNITY" CONVINCING?

I can be even briefer here. Despite Waldron's erudite
attempts to distinguish speech that merely causes offence (and
so ought not to be silenced by law) and speech that undermines
the dignity of the listener (which, at least potentially, ought to be
silenced) I remained doubtful about the ability of any real-life
hate speech law to implement this distinction. That is not just
because Waldron at times in this book talks of the need for laws
to protect against "being discriminated against or humiliated"
(p. 84, inter alia) and that I cannot ultimately see how being
humiliated is any less of a subjective issue (so not about one's
objective standing in society with only ancillary effects as regards
one's feelings) than being offended. To my mind, if dignity-
undermining differs from offence-giving then it seems to me it
must also differ from causing humiliation.

Nor is it just because Waldron in this book tells us he is "not
a supporter of the proposal to ban the burqa [for liberty and
freedom of religion reasons while, oddly, suggesting that a main
reason for wanting the ban is the desire not to be seen by the
world as a society of religious conservatives]" (p. 76), and I
found myself thinking that that stance of his might be hard to
square with his desire to have the law uphold a sort of objective
test of being a "non-degraded member of society in good
standing.""

It is also because I believe that drafting any statutory
provision that is to be enacted in the hope of criminalizing some
set of words that will undermine dignity but at the same time
that will never directly or just criminalize the hurting of the
feelings of others is beyond the wit of man. Which may or may
not be why Waldron never offers the reader any suggested draft
laws that show this skepticism of mine is misplaced. But I leave
this issue wholly for the reader to decide.

CONCLUSION
I want to repeat that this is a thought-provoking,

stimulating, and erudite book. At the same time I think that it
ultimately fails to convince if you come to the book as I do,

35. Which may be why Waldron admits the burqa ban issue is "complicated" (p.
76), and concedes that "the arguments that are used to support a burqa ban are not a
million miles from the arguments that I am pursuing in this book" (p. 77). I would have
put the distance somewhat closer than Waldron does.
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someone happy to consider the various costs and benefits of
enacting hate speech laws (however limited). In addition, the
book would have benefitted if Waldron had seen fit to include
even a couple of examples of hate speech emanating from
people other than the usual suspects of neo-Nazis, skinheads,
Islamaphobes, KKK members, cross-burners and Holocaust
deniers that he trots out. Surely there are some examples of anti-
Semitic hate speech from Black Muslim leaders, say, that might
have been included, or from Imams in the United Kingdom, or
perhaps some vile speech more generally from some of today's
rap music or examples directed at Mormons. Anything to dispel
the patently false lurking suggestion that dignity-diminishing
speech comes only (or overwhelmingly) from the extremes of
one side of politics.

Of course in a fundamental sense I agree whole-heartedly
with that manifestation of Waldron that argues here and there in
this book that it should be left to elected legislators whether to
enact hate speech laws. Indeed I prefer, too, that these laws also
be removed by those same legislators, as has now partially taken
place in Canada and possibly will do so in Australia after their
next election. It is just that I disagree with Waldron that the case
for having such laws is at all convincing or persuasive. And I say
that despite Waldron's efforts in this book to change the minds
of people like me.

Whatever the harm in hate speech, my view is that any set
of real life hate speech laws that Waldron might have proposed
had he seen fit to do so would either have had vanishingly few
dignity-enhancing effects in practice or it would have rather
massively over-reached, as in Canada. The costs would outweigh
the benefits.
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Transitional Justice as a motif, a discourse and a practice
continues to entice analysis from scholars, practitioners and
policy makers. It is a field that has rapidly expanded, and that
has both the fortune and disadvantage of being termed an
"industry." The growth of transitional justice is both an
opportunity and a warning, as the challenges raised by massive
human rights violations and transitions from violence to peace or
from repressive regimes to more liberal ones continue to
preoccupy scholars and practitioners. Each new country specific
context facilitates revisiting old trade-offs and concepts revealing
new elements to transitional dilemmas.

In a collection edited by Melissa Williams, Rosemary Nagy
and John Elster entitled Transitional Justice, a substantial
attempt is made by a number of contributors to engage with
theoretical and conceptual understandings of transitional justice,
as well as to reflect comprehensively on the conceptual
dimensions of selected transitional justice measures. The book is
the product of the annual meeting of the American Society for
Legal and Political Philosophy, in conjunction with the
American Political Science Association, in 2005, but only

1. Professor of Political Science, University of Toronto.
2. Assistant Professor of Gender Equality and Social Justice, Nipissing University

in Ontario, Canada.
3. Professor of Rationalit6 et sciences sociale, Collge de France, and Robert K.

Merton Professor of Social Sciences, Columbia University.
4. Visiting Professor, Harvard Law School; Dorsey & Whitney Chair in Law,

University of Minnesota Law School; and Associate Director, Transitional Justice
Institute, University of Ulster, Northern Ireland.
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brought to publication in 2011. With a self-confessed theoretical
bent, vividly captured in the contribution by David Dyzenhaus
entitled "Leviathan as a Theory of Transitional Justice," the
essay collection contributes to the on-going theorization of the
transitional justice field and there are some significant nuggets to
be pulled out of its pages. However there is also some patchiness
in the collection, with some variance in the strength and depth of
contributions and thus their overall conceptual cohesiveness.

The opening essay, "Theorizing Transitional Justice," is by
Pablo de Greiff, the recently appointed United Nations Special
Rapporteur on the promotion of truth, justice, reparation and
guarantees of non-repetition and practitioner of transitional
justice, as well as Director of Research for the New York based
International Centre for Transitional Justice. The essay is
derived from de Greiff"s reflections on the under-
conceptualized state of the field, his assessment of the limitations
of other theory-oriented contributions, as well as his own
theoretical contribution, seeking to cohere theoretical
approaches to the analysis of transitional justice. De Greiff
relays an emerging "common sense" around transitional justice
practice, which one can take to mean greater convergence
between all those engaged in writing and practice on the
contours, imperatives and dimensions of the field. His
preoccupations are driven in part by an identifiable frustration
with piecemeal or "pick and choose" transition, whereby states
and international institutions think that different parts of the
transitional justice "package" can be traded off against one
another. Instead he argues for a normative conception of
transitional justice, the contents of which are advanced in this
essay. In particular, he makes strong claims for relationships
between the constituent elements of transitional justice, yielding
in his terminology a "holistic" vision. De Greiff does so because
he argues that normative theoretical work can guide action, and
operate to make practical choices clearer or give their
problematic elements greater exposure. Essential to his task is
the identification of "two mediate goals, namely recognition and
civic trust and two final goals, reconciliation and democracy . . ."
(pp. 33-34). He frames his overall argument by the claim that
these four goals in tandem "[g]ive concrete expression through
law-based systems to the necessarily more abstract notion of
justice" (p. 34). De Greiff also attempts to mediate a middle
ground through the contradictory views of transitional justice as
comprising either "extraordinary" justice on the one hand, or
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merely constituting an untidy set of political compromises on the
other! De Greiff"s analysis devises some new and thoughtful
ground and there is both appealing turn of phrase and fresh
insight into well-trodden problems of addressing grievous human
rights violations in fraught political circumstances. He is
pragmatic on the limited reach of many transitional justice
mechanisms, operating as they do "in a very imperfect world."
His claim to the value of understanding a variety of transitional
justice mechanisms (truth telling, accountability, reparations,
and memory) as inter-connected resonates with the challenges
that other observers make as to the restrictions that follow from
a singular approach to transitional work. This echoes the
selection of the negative relations identified by Elster in Chapter
2, as he pinpoints the challenges of undertaking one kind of
transitional measure (truth) with the balancing of another
(failure to identify wrongdoers or offer reparations) (p. 94).

A number of the chapters in this book take a highly
pragmatic approach to assessing the success or failure of
transitional justice as an entity or its constituent parts. In this
vein, Adrian Vermeule's analysis of "Reparations as Rough
Justice," which opens by rehearsing the philosophical and policy
objects to reparations, yet sympathetically suggests and explains
why "there is a widely shared intuition or complex set of
intuitions underpinning the persistent demand for compensatory
reparations programs" (p. 151). These intuitions are captured by
the deft insight that while rough justice may be broadly
indefensible, it is attractive only when compared to no justice.
Vermeule's instincts here pair him closely with Elster in a very
pragmatic alignment that is readily identifiable to those
operating at the cold face of transition-namely that the perfect
transition is rarely available and that "[p]reference satisfaction is
not the yardstick by which ordinary people judge [in this case a
monetary award]" (p. 154). Vermeule's analysis, though concen-
trating on reparations, speaks to a broader range of transitional
justice trade-offs, where many of the mechanisms available to
victims would not really be defensible according to "any first-
best normative criterion," but that the "status quo is even less

5. Eric A. Posner & Adrian Vermeule, Transitional Justice as Ordinary Justice, 117
HARV. L. REV. 761 (2004). Notably, David Dyzenhaus' contribution to this collection is
also framed by a skepticism that there is a "distinct field of inquiry" in transitional
justice, and that one should think of "transitional regimes as exceptions to our ordinary
theory of justice," leading in his view to a third and doubtful premise "that the societies
in which most theorists of transitional justice live are the societies that transitional
regimes should aim to emulate in most respects" (p. 182).
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morally defensible, assuming that one can coherently speak of
comparisons and matters of degree in such things" (p. 154).

The preoccupation with reparations and compensation is
picked up in Debra Satz's contribution, "Countering the Wrongs
of the Past: The Role of Compensation." This essay has a pithy
and uncontroversial start, articulating the instinctive view that
individual demands for repair can vary, and "responses that
might be appropriate in one situation might not be appropriate
in another" (p. 129). The essay is mostly concerned with the
ethical and philosophical concerns that follow from the giving
(or receipt) of monetary compensation, and well as problems of
identification where the harm in question has been experienced
historically and is not a recent occurrence for those claiming the
harm. While Satz is certainty right in saying that the standard
welfare economist's view of compensation is the one most
appealed to in many conversations about repairing historical
wrong, this reader was not convinced that in practice this is
where the gravest tensions lie as regards contemporary
transitions grappling with reparations. Indeed, a robust literature
and practice of group, communal, symbolic and development-
integrated reparations is to be found in multiple sites
underscoring much greater innovation in legal and political
practice than the essay captures.' Doubtlessly, in the context of
U.S. positioning relating to Native American or African
American slavery reparations the debate remains largely stifled
and concentrated on the sterile pros and cons of lump sum
financial compensation. Acknowledging that should not limit us
to viewing the theoretical space of monetary compensation
through the prims of these specific cases alone, or to frame other
cases out from them. Arguably, a slice of the innovative practices
and pragmatic choices being made in fragile and economically
limited post-conflict sites may have the capacity to circle back to
the cases that seem to underpin Satz's analysis.

6. See, e.g., THE REDRESS TRUST, IMPLEMENTING VICTIMS' RIGHTS: A HANDBOOK ON
THE BASIC PRINCIPLES AND GUIDELINES ON THE RIGHT TO A REMEDY AND REPARATION
(1996), http://www.redress.org/downloads/publications/Reparation%20Principles. pdf; Ruth
Rubio- Marin & Pablo de Greiff, Women and Reparations, 1 INT'L J. TRANSITIONAL JUST.
318 (2007); Colleen Duggan et al., Reparations for Sexual and Reproductive Violence:
Prospects for Achieving Gender Justice in Guatemala and Peru, 2 INT'L J. TRANSITIONAL
JUST. 192 (2008); Brandon Hamber & Ingrid Palmary, Gender, Memorialization and
Symbolic Reparations, in THE GENDER OF REPARATIONS: UNSETTLING SEXUAL
HIERARCHIES WHILE REDRESSING HUMAN RIGHTS VIOLATIONS 324 (Ruth Rubio-
Marin ed., 2009).
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Satz's essay undertakes some graceful analytical work in
addressing why the assumptions that individual satisfaction can
be aggregated into a single scale are misplaced. Here the
assumptions are misdirected not least because victims may view
their harms as incommensurable to other goods, that the
obligation to compensate disconnects in unacceptable ways the
wrong done from the wrongdoer, or that the relational nature of
the harm is not fully revealed by the compensation offered.
There is, whether in this work or other, some significant space
left to explore why and by what pathway symbolic and
communal reparations allow for satisfaction to victims in ways
that financial compensation does not. It is generally agreed that
victims need both practical reparations for and symbolic
acknowledgement of their experiences. Both are necessary to
achieve a cohesive, unitary and structurally engaged response to
harm. Symbolic reparations can undo stigma, remake citizenship
and social status, and provide a formal lasting testament to
deeply felt harm. But we should we wary of seeing symbolic
reparations as a full substitute for individualized monetary and
social benefits to victims. Tangible benefits without societal and
state acknowledgment marginalize the victim politically and
socially.

Moreover, any reflection on symbolic and group benefits
must also engage in a meaningful way with the intersectionalities
of victim status. There is a danger that by a failure to
disaggregate certain kinds of harms, we ignore the re-inscribing
of victim stigma in unexpected ways. These challenges are most
obviously in view as we assess gender harms and the reparations
that may follow to women as a result. Here there is an odd
circularity in that if the harm to be remedied is a sexual harm or
violation, it is premised in part on the presumed values of virtue
and purity for the female body and person in a given social
setting. There is self-evidently an autonomy and dignitary harm
to sexual violation but in some measure the stigma that is
remedied through symbolic recognition or compensation is
rooted in a measure of acceptance of social role and
stratification (all the more so in societies where marriage,
childbearing and social status are premised on religiously
mandated purity and mediated access to the female body). In the
rush to ensure remedy and reparation, we should also pay
attention to the side-costs, namely the affirmation of the very set
of values which, in part contribute to the causalities of harm, for
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example, to female bodies in highly divided or conflicted
polities.

Satz further explores the work of Janna Thompson and her
views of reparations as a form of redeeming intergenerational
ties and obligation (pp. 141-45). The time is well spent-and
affirms that the theory is one that deserves greater scrutiny by
transitional justice scholars broadly defined. Despite some
quibbles with some aspects of Thompson's claims, Satz generally
finds attractive the notion that claims by later generations to
remedy, premised on the suffering and harms of earlier
generations, have currency, because these claims are understood
as "means to reestablish relationships of mutual respect among
persons and groups whose relationships have been severely
damaged by past denials of that respect" (p. 144).

The preliminary exploration here opens up as many
questions and it seeks to unwind. In particular, it begs important
process inquiries in how the determination of harms to be passed
on and harms that are left behind and forgotten within victim
communities come about.' There are self-evidently internal
equities and inequalities in operation, as process of memory
preservation and absent memory are deployed to select out from
any particular traumatic moment(s) what is remembered and
held and what is not.8 These questions of selectivity are
importantly connected with the dynamics of "outsider-insiders"
in victims communities: what harms do groups and communities
extend collective ownership over and which may be excluded
precisely because the targeted victim is a marginal or demonized
figure (for example the violated woman, the GLBT victim, the
politically marginal)? Here the construction of historical
memory and its connection to reparations offers an opportunity
to simultaneously acknowledge the present memory and reclaim
the absent memory of the marginalized victims. Any such
process is likely a fraught one given the prerogatives of
communal ownership of historical and intergenerational
memory. A further challenge that emerges from the foray to
discuss intergenerational memory, is related to the relationship
that emerges between external political and "guardian"
communities to the successor communities that may lay claim to

7. Marianne Hirsch, The Generation of Postmemory, 29 POETICS TODAY 103
(2008).

8. See Kris Brown, 'What It Was Like to Live Through a Day': Transitional Justice
and the Memory of the Everyday in a Divided Society, 6 INT'L J. TRANSITIONAL JUST. 444
(2012).
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the status of contemporary victimhood. A stellar example of this
kind of layered analysis is Allan"s exploration of the complexity
embodied in Palestinian memory for present-day refugees living
in Lebanon, identifying the ways in which there are perceptible
divisions between older and living embodiment victims of land
displacement (those who actually remember or experienced) and
subsequent generations whose identity is connected to present
political and geographical space, and who uncomfortably inherit
the ownership of the intergenerational harm.' Framed within an
analysis of the instrumentalization of memory in the Shatila
refugee camp, the reflection explores the tensions between
"[c]ommemorative events [that] ... consolidated nationalist
claims by the refugees.. ." but simultaneously occlude "from
view are the everyday forms of suffering experienced by
refugees and emergent subjectivities not conforming to the
communitarian ideals of nationalism.""o The essay thus opens up
a wide and deep space for transitional justice scholars to tease
apart the intergenerational inheritance and to probe its
complexity and contours, both empirically and theoretically.

In a chapter that deals with the nitty gritty of transitional
justice at the cold face, "When More May be Less: Transitional
Justice in East Timor," David Cohen & Leigh-Ashley Lipscomb,
assesses the success of transitional justice measures in East
Timor. The essay nicely frames its arguments in terms of the two
competing visions of transitional justice articulated in the
volume. On the one hand, Jon Elster's contention that one
should not necessarily view each core objective of transitional
justice as "synchronous and complementary," set up against
Pablo de Grieff's theory of transitional justice that proposes an
holistic application of transitional justice measures, where deep
coordination and overlap is actively sought and valued through
the transitional phase. In situating their analysis in East Timor, a
post-conflict locale in which multiple transitional justice systems
came into play simultaneously, the chapter undertakes the
difficult task of applying the theory to practice. They make the
strong empirical claim that because of the peculiar circumstances
of the transition in East Timor, where sovereignty had largely
been ceded to the United Nations, it may be one of the best
situations to make meaningful assessments of an holistic
approach to the multi-pronged implementation of transitional

9. Diana Allan, Commemorative Economies and the Politics of Solidarity in Shatila
Camp, 4 HUMANITY 133, 136 (2013).

10. Id.
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justice measures. East Timor was a place in which there was an
intensity of investment in transitional justice measures. Their
core claim, borne out by a painstaking review of criminal
process, truth recovery process and other complimentary
measures, is that "more may actually mean less if scare resources
are dispersed rather than concentrated" (p. 257). In their view,
the addition of multiple transitional justice institutions, one
layered on the other, may not have led to better justice outcomes
(or perceptions) for victims, but produced unsatisfactory results
for many of the central stakeholders.

In the context of criminal trials, their pithy review of the
pitfalls of East Timor's domestic prosecutions (the Jakarta ad
hoc human rights courts) show the undisputable challenges of
the lack of competence by local courts and legal actors managing
the application of international crimes (e.g., crimes against
humanity), but more tellingly illustrate how difficult it is for
justice institutions to let go of the institutional values inculcated
by the previous regime. This seepage effect profoundly limits the
capacity of successor regimes (or more directly their legal
institutions) to do justice for the crimes of the former. These
insights, while not entirely new, are revealed in fresh ways
through the working through of ideas in a specific site which
shows the precise effect on old institutions operating "new"
practices, the blockages by entrenched institutional elites little
affected by accountability for past violations, and the limited
reach of civil society and international organizations to
fundamentally affect outcomes. The message is sobering for any
undue optimism on the reach of transitional justice.

Cold face exploration is also in play in the sole empirical
contribution to the collection-the essay by Monika Nalepa,
"Reconciliation, Refugee Returns, and the Impact of
International Criminal Justice: The Case of Bosnia and
Herzegovina." The essay is placed with a stated lacunae of the
limits of political science to clearly establish "whether and how
criminal prosecutions can contribute to what is arguably the
highest goal of transitional justice institutions: reconciliation" (p.
317)." To answer that question the chapter employs the methods

11. Whether this lacunae is as deep as the author identified, with the recent
publications of large-scale comparative study of the relationship between criminal
accountability and rule of law, is an open question. See KATHRYN SIKKINK, THE JUSTICE
CASCADE: How HUMAN RIGHTS PROSECUTIONS ARE CHANGING WORLD POLITICS
(2011); TRICIA D. OLSEN ET AL., TRANSITIONAL JUSTICE IN BALANCE: COMPARING
PROCESSES, WEIGHING EFFICACY (2010).
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of empirical political science, analysing the distinct patterns of
refugee returns in two municipalities that were the site of
egregious human rights violations during the disintegration of
the Former Yugoslavia (specially Prijedor and Srebenica). These
two sites are chosen specifically because close analysis by the
author of the prosecution strategies of the International
Criminal Tribunal for the Former Yugoslavia (ICTY)
demonstrated different prosecutorial strategies in dealing with
suspected war criminals in both municipalities. The analysis is
well couched in the caveats that make sense-namely that there
may be other factors in play in both sites that inject or depress
the capacity to "do" reconciliation. There is useful and
important data findings in the study that deserve the attention of
international criminal lawyers and those interested in theorizing
from a legal perspective on supra-national legal justice. Her
conclusion that "the price of plea-bargaining in order to
reconstruct the chain of command and reach order-giving
perpetrators depresses reconciliation" though having an
instinctive (as well as empirical) quality is a valuable one (p.
317). That noted, the presumptions concerning reconciliation as
a valued or presumed goal of transition itself remain somewhat
under-tested in the analysis. Nalepa makes a nod to this
challenge in affirming the empirical difficulties in deciding how
to conceptualize reconciliation as a measurable empirical
phenomenon. Her view that the modest position of focusing on
the return of refugees itself as a measure of "reconciliation,"
thereby viewing return itself as fulfilling some measure of social
trust and cooperation across ethnic lines may be more ambitious
that the author acknowledges. Specifically, it presumes a set of
real choices for refugees, and that the absence of violence and
fear sufficient to return to a home (which may be a better choice
than a tent, or an inadequate crowded and shared social housing
provided as the mainstay of refugee resettlement) is tantamount
to some measure of social trust. As the rich exploration of
Kimberly Theidon, tackling the complexity of return and
community existence in the aftermath of Shining Path and
Peruvian state sponsored violence, reveals,12 living together in
the aftermath of deadly communal violence may be many
things -but it is generally not reconciliation.

12. KIMBERLY THEIDON, INTIMATE ENEMIES: VIOLENCE AND RECONCILIATION
IN PERU (2013).
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CONCLUSION
The essay collection carries a cacophony of new and old

voices to the transitional justice conversation. Its value lies in the
nuance and reflectiveness of a number of the contributions, the
capacity to tease out word and concept in a painstaking and
thorough way. There are inter-disciplinary strengths and
communications of substance across disciplinary lines, though in
a sense that may prevent some of the best of the analysis being
fully heard within the terrains of the disciplines that would most
benefit from a diverse set of voices on the new and old
challenges of transitional justice.

For a diverse collection of ideas, one missing piece was the
absence of critical and non-mainstream voices from any of the
disciplinary contributions in the collection. There is much
greater expression of critical left, situated, post-colonial, site
specific and feminist voices to be garnered across many of the
disciplinary engagements with transitional justice than are
revealed in this collection. The majority of the voices repre-
sented here are those of the western / non-transitional "here"
speaking to the experiences and choices of the non-western,
"othered" there. The challenge is not only theoretical, but
compounded by the fact that an uncritical and narrowly liberal
conception of the transition directs our gaze away from the
cultural, material and geo-political sites in which transitional
justice practices have emerged. In simple terms, the sites
transitional justice most often engage are the exotic other of
locales, subjects, conflicts and repressions elsewhere (never in
the western "here"). The export of rule of law and transitional
justice discourse can reflexively deploy an uncritical, liberal, and
hierarchical positioning with little capacity to recognize its own
hegemony and privilege.13 Transitional justice discourse, in all its
standard forms and straightjackets, demands critical
interrogation. Specifically, seeing transitional justice as a form of
discursive colonization whereby its language and "tool box"
appropriate and codify knowledge in ways that exclude and
produce hierarchies of value through the course of political
transition should be recognized.14 A fully articulated postcolonial

13. On rule of law exports and the challenges for women in particular, see
Fionnuala Ni Aoldin & Michael Hamilton, Gender and the Rule of Law in Transitional
Societies, 18 MINN. J. INT'L L. 380 (2009).

14. See Christine Bell, Colm Campbell & Fionnuala Nf Aoldin, The Battle for
Transitional Justice: Hegemony, Iraq, and International Law, in JUDGES, TRANSITION,
AND HUMAN RIGHTS 147 (Morison, et al. eds., 2007).
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challenge to the hegemonic reach of legal liberalism as repre-
sented by mainstream transitional justice has yet to emerge,' but
any fulsome theoretical analysis should be cognizant of this
critique's relevance. It is the absence of any such alternative
articulations to the subjective experience and conceptualization
of transitional justice that leave a distinct gap in an otherwise
generally erudite and thoughtful set of contributions.

15. For an early articulation of what such an approach would encompass see
Khanya
sela Moyo, Feminism, Postcolonial Legal Theory and Transitional Justice: A Critique of
Current Trends, 1 INT'L HUM. RTS. L. REV. 237 (2012).
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OBLIGATION, ANARCHY, AND
EXEMPTION

AGAINST OBLIGATION: THE MULTIPLE SOURCES
OF AUTHORITY IN A LIBERAL DEMOCRACY. By
Abner S. Greene.! Cambridge, MA: Harvard University
Press. 2012. Pp. ix + 333. $49.95 (cloth).

Micah Schwartzman2

People embrace philosophical anarchism for different
reasons. Sometimes anarchists adopt this view, which holds in
part that there is no general moral duty to obey the law,. because
they are disillusioned with or alienated from the modern state,
which they may believe is oppressive, exploitative, or unjust.
Others may be attracted by utopian ideals that have difficulty
flourishing under existing political regimes. Sympathy for
anarchism might also arise from confrontation with laws
believed to be draconian, morally obtuse, or worse-for
example, drug laws, prohibitions on homosexual conduct, or
mandatory military conscription. In some cases, people become
skeptical about the existence of political obligations because,
despite the best efforts of generations of political philosophers,
they have yet to encounter a persuasive argument for the
proposition that states have a moral right to command their
general obedience.!

1. Leonard F. Manning Professor of Law, Fordham University School of Law.
2. Professor of Law, University of Virginia School of Law. For helpful comments

and discussions, I thank Leslie Kendrick, James Nelson, and Richard Schragger.
3. As discussed below, see infra notes 23-24 and accompanying text, philosophical

anarchists not only reject political obligation but also the legitimacy of all existing states.
For defenses of this view, see ROBERT PAUL WOLFF, IN DEFENSE OF ANARCHISM
(1970); A. JOHN SIMMONS, MORAL PRINCIPLES AND POLITICAL OBLIGATIONS (1979);
Joseph Raz, The Obligation to Obey the Law, in THE AUTHORITY OF LAW: ESSAYS ON
LAW AND MORALITY 233-49 (2d ed. 2009).

4. See A. JOHN SIMMONS, JUSTIFICATION AND LEGITIMACY: ESSAYS ON RIGHTS
AND OBLIGATIONS 102-04 (2001) (describing various motivations for philosophical
anarchism).
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Yet another path to philosophical anarchism might begin
with reflection on the problem of religious exemptions from
generally applicable laws. Twenty years ago, in the aftermath of
Employment Division v. Smith,' Abner Greene proposed a novel
theory for why the state ought to provide constitutional religious
exemptions.' He argued that the two Religion Clauses of the
First Amendment-the Establishment Clause and the Free
Exercise Clause-were best interpreted as balancing against
each other. Under the Establishment Clause, laws must be based
primarily on secular purposes, rather than on religious convic-
tions. The reason is that religious beliefs are not publicly
accessible, and so relying expressly on such beliefs to justify laws
would unfairly exclude nonbelievers. But at the same time,
limiting the role of religious beliefs in the democratic process
effectively excludes religious believers. Since their views are not
represented in the process, they have no reason to obey the laws
produced by it. To remedy this problem, the Free Exercise
Clause provides religious exemptions from the law. If believers
have no say in how the law is made, then at the very least, the
law should account for their exclusion by accommodating them
to the extent possible.

Initially, this argument for religious exemptions might seem
like a fairly straightforward application of a political process
theory. Religious citizens are disadvantaged in the democratic
process. As a result, courts should exercise judicial review in a
manner that provides them with special protections in the form
of constitutional exemptions from laws that substantially burden
their beliefs and practices. But this theory can point toward
more radical and anarchical possibilities. If citizens are owed
legal exemptions because they have no reason to obey laws
resulting from an exclusionary political process, perhaps they
should receive exemptions whenever they conscientiously object
to laws that they otherwise have no duty to obey. After all,
political exclusion is only one reason why citizens might lack
political obligations. If there are others, then perhaps the state
should widen the scope of its legal exemptions to cover them as
well.

In Against Obligation, Abner Greene develops this general
line of argument. Without abandoning his earlier balancing

5. Emp't Div., Dep't of Human Res. of Or. v. Smith, 494 U.S. 872 (1990).
6. Abner S. Greene, The Political Balance of the Religion Clauses, 102 YALE L.J.

1611 (1993).
7. Id. at 1634.
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theory of the Religion Clauses, he now argues for a broader and
more ambitious set of claims focused on the idea of "permeable
sovereignty," which holds that citizens have a plurality of
obligations based on their religious and philosophical views,
family responsibilities, ethnic and tribal affiliations, and so on (p.
20). These sources of obligation may conflict with the state's
demands, and Greene argues that there is no reason to privilege
the latter. Citizens should treat all of their obligations as having
equal standing, rather than giving presumptive weight to their
political obligations (pp. 2, 117). Moreover, Greene argues,
when citizens have competing duties and lack political
obligations, states should provide them with a form of exit
through legal exemptions, unless doing so would threaten
compelling state interests (p. 118).

In addition to rejecting conventional accounts of political
obligation, Greene devotes two substantial chapters to arguing
against what he calls "interpretive obligation" (p. 11), which
includes fidelity to constitutional law and modes of legal
interpretation that require deference to past authorities (such as
original meaning or precedent) and to interpretive authorities
(such as the Supreme Court). Just as citizens have plural sources
of obligations that compete with their political obligations, legal
interpreters confront diverse sources of legal meaning, none of
which should be given presumptive authority. In short, according
to Greene, citizens and public officials should both reject the
general idea of fidelity to the law.

In showing how attacks on political obligation are
continuous with challenges to constitutional fidelity and judicial
supremacy, Against Obligation demonstrates the sustained force
of a skeptical approach to a broad array of claims concerning
legal authorities. Densely argued and provocative, the book
should be of interest to lawyers concerned about matters of
religious freedom, constitutional interpretation, and the obliga-
tions of judges and political officials. It should also interest
philosophers who may be somewhat less familiar with the
constitutional and judicial implications of a skeptical or
anarchical approach to political obligation.

In what follows, after summarizing Greene's main argu-
ments against political obligation and in favor of exemptions, I
raise two questions about the position defended in the first half
of the book, while leaving aside for purposes of this review the
interesting and important discussions of interpretive obligations
presented in the later chapters. The first question is whether
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Greene is committed to philosophical anarchism, despite his
repeated and emphatic protestations to the contrary. The second
is whether Greene's account of political obligation and his
conception of permeable sovereignty are adequate to support a
full range of religious exemptions, including some paradigmatic
examples. Even if there are reasons to deny political obligation
and to adopt a view near to, and perhaps identical with,
philosophical anarchism, that theory may not be well-suited to
justifying accommodations for many citizens who confront the
law with competing religious and moral obligations. For those
who aim to defend a robust exemption regime, anarchism may
be less helpful in many cases than more conventional arguments
based on the values of freedom and equality.

I. FROM OBLIGATION TO EXEMPTION
The first half of Against Obligation is devoted to

establishing two claims: first, that citizens lack general duties to
obey the law and, correlatively, that states have no authority to
impose them; and second, that states should provide legal
exemptions as a partial remedy for their political illegitimacy.
Before raising some questions about these claims, I provide a
brief summary of Greene's main arguments for them.

A. REJECTING POLITICAL OBLIGATION
Greene begins his attack on political obligation by offering

some parameters for his argument. He describes political
obligations as moral requirements -whether duties or
obligations'-to obey the law. These requirements are prima
facie (or, more accurately, pro tanto) obligations, which are
taken to be defeasible or open to being overridden by conflicting
obligations. Such obligations are also content-independent,
meaning that one has a duty to obey the law simply because it is
the law, rather than because there is a moral reason to comply
with the content of the law. Furthermore, political obligations
must be general in the sense of applying to "all laws at all times"
(p. 15), as well as to all citizens. In sum, Greene follows standard

8. Since nothing here turns on the distinction, I shall follow Greene in using the
terms "duty" and "obligation" interchangeably as describing moral requirements. But see
SIMMONS, supra note 3, at 14-15 (discussing various differences between duties and
obligations).
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accounts of defining political obligation as a general, content-
independent, defeasible, moral duty to obey the law (pp. 14-20).9

Greene also endorses and defends the correlativity thesis,
which holds that a state's political legitimacy is correlative with
the existence of its citizens' political obligations (pp. 24-29).o
Although Greene does not discuss the Hohfeldian logic of this
thesis, the basic idea is that a legitimate state has a claim right to
rule and that citizens have a correlative duty to obey. If citizens
have no political obligations, then a state cannot have a right to
rule. Thus, if a state's legitimacy is defined in terms of it having
such a right, then the rejection of political obligation is also a
rejection of the state's political legitimacy. As Greene writes,
"[P]olitical legitimacy is correlated with political obligation-
when one is present so is the other; when one is absent so is the
other" (p. 27). Somewhat confusingly, Greene calls this the
"justification conception" of political legitimacy (p. 32)," but I
shall refer to it simply as the correlativity conception.

In contrast to this standard view of political legitimacy,
Greene describes a second and more minimal account, which
holds that a state is legitimate whenever it maintains a
functioning legal system consistent with basic rule of law values
(p. 24). We might call this the legality conception. Greene argues
that it is too thin to support political obligations. A more robust
conception of legitimacy would add to the requirements of
legality demands for democratic participation and institutional
rules that satisfy a threshold of political justice. But Greene
claims that even a state that meets these additional demands
does not have the right to alter the moral duties of its subjects
and to require their obedience (p. 25).

In rejecting the legality (and somewhat thicker) conceptions
of legitimacy, Greene effectively replicates an important
distinction, drawn by A. John Simmons, between justification
and legitimacy. According to Simmons, a state is justified when it

9. See William A. Edmundson, State of the Art: The Duty to Obey the Law, 10
LEGAL THEORY 215, 215-17 (2004) ("The obligation at issue... is usually taken to be
prima-facie, comprehensively applicable, universally borne, and content-independent.").

10. For criticisms of the correlativity thesis, see Arthur Isak Applbaum, Legitimacy
Without the Duty to Obey, 38 PHIL. & PUB. AFF. 215 (2010); KENT GREENAWALT,
CONFLICTS OF LAW AND MORALITY 47-61 (1989).

11. I say confusingly because, as discussed below at notes 12-14 and accompanying
text, it is possible to distinguish between the concepts of justification and legitimacy. See
SIMMONS, supra note 4, at 126-30. I think Greene's terminology makes it more difficult
to track the content of this distinction. It might make sense to do that if he rejected the
force of the distinction, but he appears to accept it.
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is "on balance morally permissible (or ideal) and ... rationally
preferable to all feasible nonstate alternatives."1 2 A justified
state may generate or maintain important public goods, such as
an effective legal system and just political and economic
institutions. But this is not sufficient for a state to acquire
legitimacy, which Simmons describes as the state's moral right
"to be the exclusive imposer of binding duties on its subjects, to
have its subjects comply with these duties, and to use coercion to
enforce the duties."" On this view, a just state might be justified
but nevertheless illegitimate, at least in the sense of lacking the
exclusive right to create, impose, and coercively enforce moral
duties upon those within its jurisdiction.14

To bridge the gap between a state's justification and its
legitimacy, at least under something like the correlativity
conception, requires an argument showing that citizens have a
duty to obey states that have certain positive moral attributes
(e.g., legality or justice) or that produce certain public goods
(e.g., stability, the rule of law, democratic participation). Like
others who are skeptical about political obligation, Greene
claims that no such argument is available. He groups existing
accounts of political obligation into three categories: agent-
centered, status-based, and state-centered (pp. 6-8). Agent-
centered arguments focus on actions taken by a state's subjects
that might give rise to political obligation. These include most
famously consent and its weaker cousin, tacit consent, as well as
fair play theories and arguments based on the value of political
participation. An account is status-based when it relies on role-
based or positional obligations. For natural duty theories, the
relevant role is the subject of a just (or justified) state, whereas
theories of associative obligation emphasize citizens' special
obligations to their compatriots. Finally, state-centered accounts
focus on the need for states to provide political stability, social
coordination, institutional settlement, and other important
public goods.

12. Id. at 126.
13. Id. at 130.
14. One could accept the conceptual distinction between justification and

legitimacy but argue that a state's justification may be sufficient, at least in some cases, to
establish its legitimacy. Like Simmons, Greene clearly rejects this view. But for a com-
peting account, see JONATHAN QUONG, LIBERALISM WITHOUT PERFECTION (2011), ch.
4. Quong defines legitimacy in terms of the state's right to impose and coercively enforce
duties on agents, although he stops short of saying that legitimacy entails a duty to obey
the law. For present purposes, however, the important contrast is with the claim that
legitimacy may be a function of a state's justification. As Quong writes, "[A] certain kind
of liberal state is justified and is legitimate for that reason." Id. at 109 (emphasis added).
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In the first (and longest) chapter of the book, Greene sets
about demolishing all of these accounts of political obligation
(pp. 35-113). Although developed with nuance and sophistica-
tion, the main lines of argument are familiar from the existing
literature, and I will not rehearse them here. The basic strategy,
pioneered by John Simmons more than thirty years ago," is to
line up the various positive accounts and show how they,
singularly and in combination, fail for one or more reasons.

If there is a unifying thread or theme to Greene's attack on
political obligation, however, it is usefully summed up in his
invocation of "rule-sensitive particularism" (p. 100).16 Morally
responsible individuals cannot blindly follow the rules (or laws)
imposed by the state. Because they confront a plurality of
conflicting sources of moral obligation, they must continuously
evaluate the balance of reasons available to them in particular
contexts. In their decision-making, they ought to take into
account the systemic benefits of following the law as the state
demands. But there is no reason, on Greene's view, to think that
the state is either morally or epistemically better situated than
individuals to determine whether, all-things-considered, they
ought to obey the law. That judgment is always a particular one,
made with sensitivity to rules and the goods they provide, but
never fully determined by them (pp. 100-01).

Given the correlativity conception of political legitimacy,
Greene's rejection of political obligation means that the state is
illegitimate, at least in the sense that it has no right to demand
obedience from those subject to its control. Rather, on Greene's
view, the state has what he calls "permeable sovereignty," which
is contrasted with "plenary" sovereignty (p. 33). A state has
plenary sovereignty when it has the moral right to require that its
subjects obey all of its laws. Its sovereignty is permeable when its
demands for obedience must be weighed in the balance with
citizens' other sources of moral obligation. In some cases, the
state may nevertheless be justified in imposing duties to obey
specific laws. That will be true when following the law is morally
required, regardless of the state's demands for compliance, as in

15. See SIMMONS, supra note 3, chs. 3-7 (rejecting arguments from consent, tacit
consent, fair play, the natural duty of justice, and gratitude); see also A. John Simmons,
Associative Political Obligations, 106 ETHICS 247 (1996) (rejecting arguments from
association obligation).

16. Greene borrows the phrase from FREDERICK SCHAUER, PLAYING BY THE
RULES: A PHILOSOPHICAL EXAMINATION OF RULE-BASED DECISION-MAKING IN LAW
AND IN LIFE 97 (1991).
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the case of laws prohibiting murder and other mala in se crimes.
But the state may be able to justify imposing duties in other
cases as well, when all-things-considered, the morally right
course of action is to follow its commands. The rejection of
general, content-independent, political obligations is thus
compatible with the existence of duties to comply with certain
laws. Such duties may be justified by various considerations
underlying some of the standard accounts of political obligation
(e.g., consent, fair play, social coordination), or some
combination of those considerations. Whether any particular
demand for compliance is justified, however, must be assessed
independently and on its own merits, without relying on the
notion that the state has any general claim to a presumption in
favor of its moral authority.

B. EXEMPTIONS AS PARTIAL REMEDIES
A state with permeable sovereignty will sometimes be

justified in imposing moral duties and demanding that its
subjects comply with them. But when the state lacks such
authority, Greene argues that it ought to provide exit options
through legal exemptions. Of course, as Hume long ago
recognized, most people are in no position to exit the state. The
costs are too high for emigration to be an either realistic or
reasonable option (p. 117). Instead, Greene suggests, legal
exemptions can serve as "[r]epresentations of exit" (p. 114). By
accommodating conscientious objectors, the state provides a
''partial remedy" for its unjustified impositions upon them.
Exemptions cannot fully remedy the state's illegitimacy, since
they cannot establish the conditions for the state's right to
demand general obedience. But a robust exemption regime can
at least ameliorate conflicts between the state and those who
claim that they cannot, in good conscience, comply with the law
(pp. 114-15).

Greene adopts a balancing approach to legal exemptions.
To screen out frivolous cases, he argues that conscientious
objectors should be required to initiate claims against the state
(pp. 118-19), and they must show that the law substantially
burdens their sincere religious or moral views (p. 130). If an
objector establishes these elements of a claim, the burden shifts
to the state to show, on a case-by-case basis, that granting an

17. David Hume, Of the Original Contract, in ESSAYS: MORAL, POLITICAL, AND
LITERARY 462 (Eugene F. Miller ed., 1985).
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exemption would threaten a compelling state interest. Thus, the
right to a legal exemption is not absolute, but merely prima facie.
Claims for exemptions can be defeated if the state can
demonstrate that it is morally justified in requiring compliance
with the law (p. 123).

Although nearly all of Greene's examples of exemptions
involve religious claims, it is worth emphasizing that his moral
argument from permeable sovereignty is not limited to those
with religious objections but rather "includes all deeply held
sources of normative authority" (p. 124). In extending his theory
in this way, Greene departs from existing and prior First
Amendment doctrine, which has never explicitly authorized
exemptions for overtly non-religious claims of conscience.

Given the breadth of its scope, Greene's theory of
"represented exit" sits uneasily next to his earlier claim, which
he repeats here for consideration as a possible "stand-alone
argument" (p. 149), that religious believers have a special
constitutional right to judicial exemptions, one that does not
apply to those with non-religious claims of conscience. I have
already mentioned the outlines of this argument above," and
elsewhere I have offered various criticisms of it.'9 For now, I
merely observe the incongruity of claiming a special set of legal
exemptions for religious conscientious objectors, when the entire
argument would appear to be swamped by larger considerations
stemming from Greene's more general denial of political
obligation. If the First Amendment states a case for privileging
religious over non-religious conscientious claims,20 Greene would
seem to be in a good position to criticize the law for failing to
provide non-believers with some positive basis for adjudicating
their prima facie claims of conscience. It is puzzling why he is so
circumspect about the constitutional rights of non-believers.2'

18 See Greene, supra notes 6-7 and accompanying text.
19. See Micah Schwartzman, What If Religion Is Not Special? 79 U. CHi. L. REV.

1351, 1390-95 (2012).
20. I have suggested some possible interpretations of the First Amendment that

close the gap between religious and non-religious claims of conscience. See id. at 1414-26.
21. Greene acknowledges that "[o]ne could construct an argument for judicial

exemptions beyond religious practice, as a matter of constitutional right" (p. 116), and he
briefly mentions some possibilities without settling on anything specific and, for that
matter, without stating that non-religious conscientious objectors are morally entitled to
exemptions as a matter of constitutional law.
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II. WHY NOT ANARCHISM?
Despite the title of his book, and his forceful attack on

political and interpretive obligations, Greene claims that he does
not "endorse anarchism, of either the philosophical or political
stripe" (p. 32). Indeed, Greene is concerned enough about the
risk of being labeled an anarchist that he repeats his denial in the
book's penultimate paragraph, declaring that his "argument is
not for anarchy" and that "government may play a role ... in
seeking and perhaps even achieving a more harmonious
republic" (p. 253). These statements abjuring anarchism are
difficult to reconcile with Greene's views about political
obligation, which seem to place him squarely within the skeptical
tradition of philosophical anarchism that has been developed
and refined over the last few decades with greater clarity,
precision, and sophistication than ever before.22

Greene's rejection of philosophical anarchism is
unpersuasive. This is primarily because he accepts the two main
propositions to which all anarchists are committed, namely, that
all states are politically illegitimate and that there is no general
duty to obey the law.23 Indeed, at times, Greene appears to
embrace a strong version of philosophical anarchism, what
Simmons calls a priori anarchism, which holds that it is morally
impossible for citizens to give presumptive authority to the
state.24 According to Greene, citizens cannot consent or take
some other voluntary action (such as receiving benefits from the
state), inhabit some role or status, or defer to a practical
authority in a manner that creates a general obligation to obey
the law. As he says: "One can never displace the authority for a
normative judgment" (p. 101). Of course, citizens may be
morally required to comply with specific laws. But no anarchist
denies that proposition. The central question is whether there
are, and indeed could ever be, general political obligations, and,
assuming the correlativity conception of legitimacy, whether the

22. See especially A. John Simmons, Philosophical Anarchism, in FOR AND
AGAINST THE STATE 19-39 (John T. Sanders & Jan Narveson eds., 1996). Simmons'
essay, which is the clearest and most sophisticated exposition of philosophical anarchism
to date, is reprinted in SIMMONS, supra note 4, ch. 6.

23. See SIMMONS, supra note 4, at 107 ("This, we may say, is the minimum moral
content of anarchist judgments of state illegitimacy: the subjects of illegitimate states
have no political obligations.").

24. In contrast to a priori anarchism, a posteriori anarchism holds that while it is
possible for states to have political legitimacy and, correlatively, for citizens to have
political obligations, no actually existing states are legitimate, and no citizens (or very
few) have political obligations. See id.at 104-07.
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state is, or could ever be, politically legitimate. To the extent he
rejects political obligation and its logical correlate, political
legitimacy, Greene does, in fact, embrace the central tenets of
philosophical anarchism.

Greene attempts to resist this conclusion in a few ways.
First, he identifies weaker conceptions of political legitimacy
that the state might satisfy. The legality conception mentioned
above is one possibility. Since many states maintain recognized
and effective legal systems that comply with and promote rule of
law values, Greene says this "version of political legitimacy is all
around us" (p. 32). But this response cannot distinguish
Greene's view from philosophical anarchism, because he
concedes that the legality conception is not sufficient to generate
political obligations. States may have the moral authority to
impose some laws, but acknowledging that fact does not yield a
right to demand general compliance with the law.

Second, Greene argues that unlike philosophical anarchists,
he believes the state is justified in providing important public
goods, which private action, including the use of markets, is
incapable of supplying (p. 33). But this response is based on a
conflation of the distinction noted above between the state's
justification and its legitimacy.25 Although a state might be
morally justified in the sense that it is effective in solving
coordination problems or in maintaining decent and even just
institutions, it might nevertheless be politically illegitimate in not
having the right to demand general obedience to its laws.26

Sensitivity to the distinction between justification and legitimacy
allows philosophical anarchists to say exactly what Greene wants
to say, which is that states may have significant moral virtues,
even if they lack presumptive moral authority.

Finally, Greene distinguishes his position from anarchism
by claiming that, on his view, "we do better living under the rule
of a government in a liberal democracy than we would
otherwise" (p. 5). One might wonder why, if this is the case,
Greene does not reject the correlativity thesis and claim that
liberal democratic states are politically legitimate in the sense of
being morally justified, even if they cannot always demand
compliance with the law. But philosophical anarchism has a

25. See supra notes 12-14, and accompanying text.
26. See SIMMONS, supra note 3, at 198 ("Governments which are just and beneficial,

as well as responsive and open to change are not reduced to the level of tyrannical
government simply because they share with it 'illegitimacy' in the traditional sense.").
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response to this question, relying again on the distinction
between justification and legitimacy. The answer is that we do
better living under many institutions and associations-including
some religious organizations, corporations, universities, etc.-
but that does not give them the right to coerce our compliance
with their rules and regulations. We might be better off living in
a world with Google in it. Perhaps Google can provide
important goods that no other firm can supply. But that does not
give Google the moral right to compel our use of its services.

My point here is not to press the argument for philosophical
anarchism, except perhaps to avoid certain confusions about it,
which I think Greene's rejection of it may unfortunately
encourage. Early in his book, Greene acknowledges that his
conclusions "may seem frightening (are we living in a state of
nature? should we be taking up arms against this illegitimate
force?)" (p. 5). Repudiating philosophical anarchism might be
seen as a way to alleviate such concerns. But this is a mistake.
Philosophical anarchism may not be the correct view of political
legitimacy or political obligation, but it does not necessarily lead
to an endorsement of lawlessness, civil disobedience, or armed
resistance to the state, and certainly no more than Greene's view
does. Instead of dismissing philosophical anarchism as a
fearsome and potentially violent doctrine, Greene's argument
against political obligation and in favor of permeable sovereignty
is more consistently interpreted, I think, as a contribution to
anarchical political philosophy, which is itself part of a
respectable tradition of skeptical moral reflection about the
nature and limits of state authority.

III. HOW (NOT) TO JUSTIFY LEGAL EXEMPTIONS
I have suggested that Greene has no reason to reject

philosophical anarchism given his stated commitments. But
proponents of legal exemptions for conscientious objectors may
have different reasons to be concerned about relying on
anarchical claims or similar arguments based on the denial of
political obligations. More specifically, Greene's argument that
the state should grant exemptions as a partial remedy for its
illegitimacy may not be sufficient to account for an important
range of cases, including some paradigmatic examples of
religious accommodation. In such cases, Greene's remedial

27. See SIMMONS, supra note 4, at 136.
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strategy may be less successful than more familiar, and perhaps
less philosophically controversial, arguments based on the values
of freedom and equality.

To illustrate this concern, consider a few cases that Greene
mentions as examples in which exemptions are justified under
his remedial theory. The first is Goldman v. Weinberger, in
which a Jewish chaplain challenged an Air Force regulation that
prohibited him from wearing a yarmulke indoors. This might
seem like an easy case for Greene. The chaplain has a sincere
religious obligation to wear a yarmulke, and the state has no
serious countervailing interest. Because the state cannot justify
the law, at least not as applied in these circumstances, and
because Goldman has no obligation to obey it, the state should
remedy its illegitimate imposition of the law by granting an
exemption.

But Goldman turns out not to be so simple under Greene's
theory. The chaplain in that case might well have had a specific
duty to obey the law. After all, he not only volunteered to serve
in the military, and to draw a salary from the state, but as a
military officer, he also swore allegiance to uphold the laws of
the United States. Under these circumstances, there are
colorable arguments under fair play and consent theories that
Goldman had an obligation to comply with military regulations.
Even if his receipt of public benefits and his oath of allegiance
were not sufficient to obligate him in perpetuity to obey all
otherwise valid laws-though some philosophical anarchists
might well consider his consent binding in this way-taken
together these voluntary actions undermine any claim that
Goldman was morally unencumbered in his relationship with the
state. If he did have a duty to obey the law, then he was not
entitled on that basis to an exemption on remedial grounds.29

28. 475 U.S. 503 (1986).
29. Relying on his earlier theory of religious exemptions, Greene might respond

here that Goldman had an independent basis for claiming an exemption, namely, that his
religious views were excluded in the legislative process, pursuant to the Establishment
Clause's secular purpose requirement. Because his religious beliefs were not taken into
account in the formation of the military's regulations, Goldman had no prima facie
obligation to obey them when they burdened his religious practice. For reasons I have
given elsewhere, see Schwartzman, supra note 19, at 1390-95, 1 think this argument fails.
But here I would add two further points: first, this argument will not be available in cases
when the conscientious objector's claim is non-religious. A secular military officer would
not be in a position to invoke it. Second, it is not clear that harms from political exclusion
will always be sufficient to overcome obligations incurred on the basis of fair play
considerations or through informed consent. A person who knowingly and voluntarily
accepts public benefits (especially if they are excludable goods), or who freely consents
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If the problem in Goldman is that the state could demand at
least a limited duty to obey, in others cases the difficulty will be
that the state has not coercively enforced compliance with the
law. For example, in the paradigmatic case of Employment
Division v. Smith,o two Native Americans were fired from their
jobs for consuming peyote, which was a banned substance under
state and federal law. If the case had involved a criminal
prosecution, it might have been fairly straightforward under
Greene's theory, since the state almost certainly lacked a
compelling interest to enforce its prohibition on the sacramental
use of peyote. But Smith was not about a challenged criminal
conviction; rather, it involved the state's denial of a claim for
unemployment compensation.3 1 The claimants in Smith were
seeking a public benefit in the form of financial assistance from
the state. Setting aside that they might thereby incur fair play
obligations to comply with state policies, the state did not
impose upon them any requirement to claim unemployment
compensation. They were not under any moral or legal duty to
seek or accept state benefits and were not, in that sense, coerced
by the state. They were incidentally burdened, and perhaps
wrongly so, but it is not obvious that the wrong involved had
anything to do with the state coercively imposing upon them a
duty to obey the law.

Even if the claimants in Smith could assert that they were
indirectly coerced by the state conditioning access to public
benefits on compliance with an unjust law, there may be other
cases in which parties seeking accommodations cannot easily
claim that they were either directly or indirectly coerced to obey
the law. For example, in Kiryas Joel,32 a community of Satmar
Hasidic Jews lobbied the New York state legislature to create a
special school district, ostensibly for the purpose of educating
the community's handicapped children, who had suffered
emotional trauma attending secular schools.33 The question in
the case was whether the state's effort to assist the Satmar
community was an impermissible religious accommodation

to serve in a particular role, might incur specific obligations even if that person's
convictions were not accounted for in the provision of those benefits or in the creation of
that role. Of course, as discussed below, there might be other reasons to accommodate
even those who have incurred obligations through fair play or consent. But a remedy for
illegitimately imposing a duty to obey will not be among them.

30. Emp't Div. v. Smith 494 U.S. 872 (1990).
31. Id. at 874.
32. Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687 (1994).
33. Id. at 690-93.
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under the Establishment Clause. (The Supreme Court held that
it was.') But if the question had been whether the state had a
duty to provide financial support for a separate religious school,
the Satmar would have had no valid claim on the state, especially
not under a theory of religious exemptions as partial remedies
for the state's political illegitimacy. The state did not require the
Satmar to send their children to public schools or to secular
private schools." Nor did it impose or attempt to coerce
obedience with any law that conflicted with their religious
obligations. Far from seeking a remedy for an illegitimate
demand that they obey the law, the Satmar participated in the
political system-quite successfully, as it turned out-to obtain
state subsidies for what Greene describes as a "partial exit" from
the broader social and political community (p. 146). But notice
that we are now a long way off from remedying the state's
political illegitimacy through exit from the law. The
accommodation in Kiryas Joel is not about allowing for exit, but
rather about actively promoting and subsidizing it.

None of the religious accommodations claimed in these
three cases-Goldman, Smith, and Kiryas Joel-fits easily within
Greene's remedial theory. Two of them, Goldman and Smith,
are probably better justified on more familiar grounds involving
the values of freedom and equality. Goldman need not deny that
he has a prima facie duty to obey the law to make out a claim for
a religious exemption. He can admit having such a duty, but
claim that the state ought to respect his religious liberty by
granting him a minor exception from its uniform regulations. He
can also argue that failure to grant such an exemption is a form
of religious discrimination, since it is highly unlikely that a
religious majority would impose a burden on its own members'
religious practices based on such an inconsequential state
interest.3 The same arguments from freedom and equality would
hold, mutatis mutandis, for the Native Americans in Smith. Even
if they were not directly coerced by the state, and even if they
had some prima facie obligation to comply with state policies
regulating receipt of public benefits, they can argue that the state
better respects the freedom of conscience if it does not require

34. Id. at 698 ("[A] State may not delegate its civic authority to a group chosen
according to a religious criterion.").

35. Cf Wisconsin v. Yoder, 406 U.S. 205 (1972) (holding the state could not compel
Amish parents to send their children to school beyond the 8th grade).

36. For development of this line of argument, see CHRISTOPHER L. EISGRUBER &
LAWRENCE G. SAGER, RELIGIOUS FREEDOM AND THE CONSTITUTION 88-89 (2007).
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citizens to choose between accepting public benefits and
adhering to their religious beliefs and practices. And they can
also argue that a religious majority obviously would not ban its
own sacramental use of a drug, including alcohol, except perhaps
under exceptional circumstances. That the majority did so in this
case either reflected neglectful indifference or religious dis-
crimination."

Perhaps the Satmar in Kiryas Joel could make similar
appeals to freedom of conscience and equality, but their case
does not fit the conventional pattern of religious exemptions
from the law. Furthermore, their demand for what effectively
amounts to state delegation of jurisdictional control raises
numerous and difficult questions about whether and to what
extent the state should treat religious groups as sovereign
powers, let alone subsidize the illiberal among them. 8 Although
Greene offers a thoughtful and sophisticated discussion of these
issues, his claim that the state should underwrite the "partial
exit" of insular religious communities seems to beg the question
of what they are exiting from when the state has not imposed
any moral duty or otherwise placed any coercive burden upon
them.

CONCLUSION
Greene's argument against political obligation and in favor

of permeable sovereignty is a substantial and valuable
philosophical undertaking. It is creative, thought-provoking, and
an important contribution, especially to the literature on
religious exemptions. In evaluating his attempt to link obligation
and exemption, I have raised two questions. The first is whether
Greene is committed to philosophical anarchism, despite his
insistence to the contrary. For lay readers (and perhaps some
philosophers as well), anarchism may have scary connotations.
But when carefully described, certain forms of philosophical
anarchism are committed to a balance-of-reasons approach to
moral and political obligations that shares much with, and may
indeed be identical to, the account Greene offers in his book.

37. See id. at 92-93.
38. I have elsewhere expressed skepticism about the idea of treating religious

institutions as sovereigns, at least in the sense of exercising political and coercive power.
See Richard Schragger & Micab Schwartzman, Against Religious Institutionalism. 99 VA.
L. REv. (forthcoming 2013); Richard Schragger & Micah Schwartzman, Lost in
Translation: A Dilemma for Freedom of the Church, 21 J. CONTEMP. LEGAL ISSUES
(forthcoming 2013).
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Clarity on this point is important for analytical purposes, but
also because philosophical anarchism is easily misunderstood
and sometimes mischaracterized in the existing literature.

The second question is about the limits of a theory of
exemptions based on the idea of remedying political illegitimacy.
Even if Greene can distinguish his account from philosophical
anarchism, his view rests on controversial claims about the
nature of political authority and the extent of our obligations as
citizens. Those claims are at least as contentious as arguments
for exemptions based on the values of freedom of conscience
and equality, and it is not entirely clear what is gained by
framing the debate about exemptions in terms of political
obligation. As I have tried to suggest, in many cases, questions
about duties to obey the law do not seem to be centrally at issue
in deciding whether exemptions are justified. And even when the
duty to obey is implicated, other arguments may be sufficient to
determine the issue. In saying this, I do not mean to suggest that
the debate about political obligation is unimportant or
irrelevant-far from it. My point is rather that the question of
whether to grant exemptions extends beyond whether we have
duties to obey. It is a question about the state's justification-
that is, about whether the state acts justly-and not only about
its legitimacy.
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THE CHALLENGE OF ORIGINALISM: THEORIES
OF CONSTITUTIONAL INTERPRETATION. Grant
Huscroft' & Bradley W. Miller2 eds. Cambridge,
Cambridge University Press. 2011. Pp. ix + 305. $99.00
(cloth).

Lee J. Strang'

I. INTRODUCTION
The Challenge of Originalism does many things well: it

showcases the sophistication of current originalist scholarship; it
displays the resonance that originalist arguments have with
diverse and international audiences; and it reminds us that
originalists are far from having won the debate. The Challenge of
Originalism brings together some of the leading lights of
originalist scholarship, and puts them in conversation with each
other and with prominent critics.

The Challenge of Originalism also, as all collections must,
leaves out some important topics. Most prominent is original-
ism's relationship to nonoriginalist precedent, a subject of
significant scholarly interest over the past ten years. Also, The
Challenge of Originalism introduces some of the key recent
originalist moves, such as incorporating the concept of con-
stitutional construction, without fully elucidating them.

The essays in The Challenge of Originalism are consistently
nuanced and thought-provoking. The Challenge of Originalism
includes introductory material to originalism and the debates
surrounding it, and its consistently high level of sophistication

1. Professor of Law, University of Western Ontario.
2. Associate Professor of Law, University of Western Ontario.
3. Professor of Law, University of Toledo College of Law.
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also makes it valuable to scholars already engaged in these
debates.

In Part II, I first describe the important contributions made
by and in The Challenge of Originalism. In particular, The
Challenge of Originalism showcases originalism's sophistication
and broad appeal. Then, in Part III, I suggest two important and
unresolved challenges to originalism: (1) fully explaining the
nature and scope of constitutional construction; and (2)
describing what role, if any, nonoriginalist precedent retains in
originalism. I end, in Part IV, by suggesting that the essays
exemplify the chief reason for originalism's continuing and
broad-based allure-the reason it presents a challenge-the
Constitution's writtenness.

II. THE CHALLENGE OF ORIGINALISM

A. ORIGINALISM'S SOPHISTICATION
The Challenge of Originalism is primarily composed of

essays that-among other things they do well-exhibit
originalism's increasing sophistication. The first three chapters
present a description of originalism, its origin and current state
(pp. 12-41, 70-86), along with a defense of originalism (pp. 42-
69). Chapters four and five provide a window into the newly-
reinvigorated original intent originalism position (pp. 87-119),
and chapter six displays the potential impact of the adoption of
original meaning originalism in the context of Canadian
constitutional law (pp. 120-46). Chapters seven through nine
exemplify the role that constitutional settlement plays and can
play in justifications of originalism (pp. 147-222). Lastly, chap-
ters ten through twelve contain critiques-some sympathetic and
some not-of originalism, especially its original meaning version
(pp. 223-99).

Both the originalists and their critics in The Challenge of
Originalism powerfully deploy a wide variety of concepts,
distinctions, and arguments. For this reason, The Challenge of
Originalism is not solely for the newly initiated.! Lawrence
Solum's essay, "What is Originalism? The Evolution of
Contemporary Originalist Theory," is appropriately first in the
collection because it provides a clear introduction to

4. The essays are well written and describe originalism's complexity in an
accessible manner.
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originalism's theoretical evolution over the past forty years (pp.
12-41). He first introduces readers to originalism's various
incarnations: original intent, original understanding, original
meaning, and original methods (pp. 16-26). Then, Solum
describes the major intellectual moves made by (many)
originalists to advance originalism: the distinction between
original applications and original meaning; the distinction
between constitutional interpretation and construction; and the
fixation and contribution theses (pp. 23-26, 33-36). Solum's own
most important additions are the fixation and contribution
theses (pp. 33-36).

The best example of originalism's increased intricacy, on
display in The Challenge of Originalism, is the concept of
constitutional construction. As described by Solum, construction
"determin[es] the legal effect of the constitutional text" (p. 23).
This concept is one of the key moves made by those originalists
who advocate original meaning originalism, and it is tied to a
host of other concepts, such as legal underdeterminacy (p. 23).
For instance, Jeffrey Goldsworthy states that "interpretation is
frequently unable to resolve interpretative problems raised by
constitutions that ... are often ambiguous, vague, contradictory,
insufficiently explicit, or even silent" (p. 60).

Many of the "new originalists" place a lot of weight-
perhaps too much'-on construction. For example, Keith
Whittington argues that originalism can accommodate much of
the "pluralism" in constitutional argumentation within the
concept of construction (pp. 79, 82). When the Constitution's
original meaning is underdetermined, according to Whittington,
originalists may resort to the various "modalities" of
constitutional argumentation, but in a manner "carefully
disciplined by the overarching interpretative enterprise" (p. 79).

5. Though, there is no necessary reason why originalists of other stripes, such as
advocates of original intent originalism, could not make the same move. See, e.g.,
Richard S. Kay, Original Intention and Public Meaning in Constitutional Interpretation,
103 Nw. U. L. REV. 703, 719-25 (2009) (arguing that original meaning originalism is
relatively more open to underdeterminacy than original intent originalism). Original
methods originalists have suggested that their conception of originalism "resolve[s]"
constitutional ambiguity and vagueness, and would therefore eliminate the necessary
precondition for employing construction. John 0. McGinnis & Michael B. Rappaport,
Original Methods Originalism: A New Theory of Interpretation and the Case Against
Construction, 103 Nw. U. L. REV. 751, 752-53 (2009).

6. See Lawrence B. Solum, On the Indeterminacy Crisis: Critiquing Critical
Dogma, 54 U. CHI. L. REV. 462, 473 (1987) (providing the seminal definition of
underdeterminacy).

7. I suggest below, in Part III, how this may be the case.

2013] 113



CONSTITUTIONAL COMMENTARY [Vol. 29:111

Similarly, Goldsworthy claims that, within constitutional
construction, "judges may be forced to act creatively and . . .
consider[] matters such as consistency with general legal
doctrines and principles, public policy, and justice" (p. 61).
Indeed, Lawrence Solum labels original meaning originalists'
embrace of construction "perhaps their most important move"
(p. 23), and for two reasons: (1) originalism is more descriptively
plausible when it "acknowledges ... the fact of constitutional
underdeterminacy"; and (2) constitutional construction "open[s]
the door for reconciliation between originalism and living
constitutionalism"' (pp. 23-24).

The Challenge of Originalism also provides a helpful
introduction to the intricate intra-originalism debate over
original intent and original meaning. Lawrence Solum, Jeffrey
Goldsworthy, and Keith Whittington represent the original
meaning camp. Goldsworthy directly argues in favor of original
meaning originalism (pp. 46-51), and Solum and Whittington
describe the benefits originalists reap from its adoption (pp. 12-
41, 70-86). For example, as noted, Solum suggests that original
meaning originalism "opened the door for reconciliation
between originalism and living constitutionalism" (p. 24).

Original intent originalists, represented in The Challenge of
Originalism by Larry Alexander and Stanley Fish, are direct in
their support for original intent originalism and criticism of
original meaning originalism (pp. 87-119). Although originalism
is currently most prominently associated with original meaning,9
advocates of original intent have continued to proffer strong
cases for original intent and criticisms of original meaning.
Alexander's and Fish's contributions are no exception.
Alexander, for instance, offers a host of arguments: original
intent better fits how humans interpret other texts (pp. 87-89);
the common reasons for adopting original meaning are
unpersuasive (pp. 90-91); and original intent best fits

8. For Professor Solum's more recent published thoughts on such a reconciliation
see Lawrence B. Solum, Faith and Fidelity: Originalism and the Possibility of
Constitutional Redemption, 91 TEX. L. REV. 147 (2012) (reviewing JACK M. BALKIN,
CONSTITUTIONAL REDEMPTION: POLITICAL FAITH IN AN UNJUST WORLD (2011), and
JACK M. BALKIN, LIVING ORIGINALISM (2011)).

9. See Keith E. Whittington, The New Originalism, 2 GEO. J.L. & PUB. POL'Y 599
(2004) (providing a thorough summary of the widespread move to original meaning).

10. Other prominent original intent originalists include: Richard S. Kay, Adherence
to the Original Intentions in Constitutional Adjudication: Three Objections and Responses,
82 Nw. U. L. REV. 226 (1988), and Saikrishna Prakash. Larry Alexander & Saikrishna
Prakash, "Is that English You're Speaking?" Why Intention Free Interpretation is an
Impossibility, 41 SAN DIEGO L. REv. 967 (2004).
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interpretation of the actual document in the National Archives
instead of another-possibly hypothetical-document (pp. 93-
95).n

Originalism's sophistication is also displayed in the complex
exchanges between the originalists and their critics. Jeffrey
Goldsworthy's contribution, "The Case for Originalism," is a
clearly presented articulation of "[t]he best argument for
originalism" (p. 42). Goldsworthy lists and then defends eight
propositions, each of which builds on earlier ones (pp. 42-67).
For example, Proposition 1 is: "A Constitution, like any other
law, necessarily has a meaning that pre-exists judicial
interpretation of it" (p. 44) (emphasis omitted). Goldsworthy
responds to criticisms of this proposition from a number of
sources, including prominent critic of originalism, Mitchell
Berman (pp. 44-46).

The Challenge of Originalism contains three critical essays,
by Steven D. Smith, Mitchell N. Berman, and Brian H. Bix.
Berman's essay is the most directly confrontational and, in
Berman's exchanges with his interlocutors, the reader witnesses
an impressive display of erudition (by both parties). For
example, Berman and Solum both describe what Solum calls the
"contribution thesis" of originalism- that the Constitution's
original meaning contributes to constitutional law-and the
nuanced distinction between the Constitution's semantic content
and its legal content (pp. 32-38, 257 n.17).

Another example occurs later in Berman's essay, where he
offers a coherentist criticism of originalism. Rooted in the
method of a reflective equilibrium, Berman argues that
originalism cannot account for Americans' case-specific constitu-
tional judgments, such as the wide-spread intuition that John
McCain was eligible to be president despite the Natural Born
Citizenship Clause's contrary original meaning (pp. 258-73). To
this line of argument, Alexander "den[ies] ... that one does or
can have constitutional or legal intuitions that pre-exist" (p. 97).
In turn, Berman attempts to rebut Alexander's point (pp. 268
n.49).

11. Many of Alexander's claims resonate with those of Richard Kay. Kay, supra
note 5, at 714-19; see also Richard S. Kay, American Constitutionalism, in
CONSTITUTIONALISM: PHILOSOPHICAL FOUNDATIONS 29-33 (Larry Alexander ed.,
1998) (arguing that original intent originalism is required because it best facilitates
"implementation of a regime of constitutional restraints... created by the constitution-
makers").
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Bix's essay, "Constitutions, Originalism, and Meaning,"
sounds in the vein of constructive criticism. Bix, for instance,
suggests that one of the key original meaning originalist moves-
to distinguish constitutional meaning from expected applications
of that meaning-may fail to take into account the normative
context of law (pp. 286-91). Bix argues that, instead, meaning
and application are often related in complicated ways and, if that
is the case, then originalists' clean distinction between inter-
pretation and construction may be vulnerable.

Smith's essay, "That Old-Time Originalism" (pp. 223-45), is
perhaps the most intriguing of all, from an originalist's
perspective. Smith characterizes himself as "an originalist
sympathizer" who counsels that originalism's increased sophis-
tication-so prominently displayed throughout The Challenge of
Originalism-is, or is partly, a negative development. After
detailing some of the ways originalist theory has become more
elaborate, Smith argues that originalism's increased-
"scholasticized," Smith says-sophistication has its costs. In
particular, Smith identifies "exclusion and dissolution":
exclusion of everyone but the most determined and intelligent
from the debate, and dissolution of originalism as a coherent
position on constitutional interpretation (pp. 227-33). Below,
and in Part IV, I expand on Smith's suggestion that originalism's
sophistication is harming originalism.

Given Smith's reliance on and analogy to the Christian
tradition, I wonder if that same tradition suggests a possible
distinction between Smith's two identified costs of originalism's
increasing sophistication. First, one could argue that, as
Christian theologians developed and adopted more sophisticated
tools, the gap between theologians and average Christians
widened, with the likely exclusion of average Christians from
high-end theological discussions. This is a cost, but one that
nearly all Christian denominations have thought worth bearing, 2

and for good reason. Theological erudition is not a prerequisite
to being a good Christian, 3 and Christian churches have found
that theological sophistication provides a host of benefits, such
as greater insight into Divine Truth.14

12. Some descendants of the Radical Reformation constitute rare exceptions.
KENNETH Scorr LATOURETTE, A HISTORY OF CHRISTIANITY 788-90 (1953).

13. John Henry Cardinal Newman articulated this claim in JOHN HENRY NEWMAN,
AN ESSAY IN AID OF A GRAMMAR OF ASSENT 123-31 (Univ. of Notre Dame Press,
1979) (1870).

14. See, e.g., JOHN HENRY CARDINAL NEWMAN, AN ESSAY ON THE
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Similarly, sophistication in constitutional interpretation is
not necessary to being a good citizen, lawyer, or judge (or even a
good legal scholar!).' And originalism's increased sophistication
has yielded significant benefits. For example, originalist
arguments are taken seriously by the Supreme Court," in the
legal academy," and have exerted gravitation force even when
not successful."

Second, dissolution has clearly occurred to and harmed
Christianity. Christianity's fragmentation has taken many forms,
and took place over an extended period of time, but it is unlikely
that theological sophistication was a major cause, at least of
Western Christianity's dissolution in the sixteenth century.19

Instead, standard accounts of the Reformation cite to a host of
other factors, such as the personal corruption of many of the
Church's leaders and clerics, that contributed to its occurrence.2

There are deep divisions among originalists over con-
struction,21 nonoriginalist precedent,22 the appropriate form of

DEVELOPMENT OF CHRISTIAN DOCTRINE 29-30 (Univ. of Notre Dame Press 6th ed.
1989) (1878) (summarizing his "Theory of the Development of Doctrine"). Of course,
increased theological sophistication is also a result of the Divine mandate to "be[] ready
always to satisfy every one that asketh you a reason of that hope which is in you." 1 Peter
3:15.

15. Smith makes something like this distinction at the end of his essay (p. 244).
16. E.g., Dist. of Columbia v. Heller, 554 U.S. 570 (2008).
17. Perhaps the major example of originalism's prominence in the legal academy is

Jack Balkin's adoption of it. JACK M. BALKIN, LIVING ORIGINALISM (2011).
1& See NFIB v. Sebelius, 132 S. Ct. 2566, 2576-82, 2584-93 (2012) (Roberts, C.J.,

opinion) (coming to conclusions consistent with the Commerce Clause's original meaning
without expressly relying on the original meaning and primarily working with and within
precedent); see also Josh Blackman, Back to the Future of Originalism, 16 CHAP. L. REV.
1, 25 (2013) (describing a facet of originalism's gravitational effect).

19. See, e.g., PAUL JOHNSON, A HISTORY OF CHRISTIANITY 268-81 (1976) (listing,
as causes, unseemly wealth within the Church, clerical abuses, dissolution of the
Thomistic philosophical synthesis, rediscovery of ancient learning, overburdensome
religious requirements, urbanization, an educated and economically prosperous laity, the
printing press, nascent nationalism, growth of the state and dynastic ambition, and papal
insolvency).

20. Id.; BRAD S. GREGORY, THE UNINTENDED REFORMATION: HOW A
RELIGIOUS REVOLUTION SECULARIZED SOCIETY 366 (2012) ("The failure of medieval
Christendom derived ... from the pervasive, long-standing, and undeniable failure of so
many Christians, including members of the clergy both high and low, to live by the
church's own prescriptions and exhortations based on its truth claims about the Life
Questions."); see also EAMON DUFFY, STRIPPING OF THE ALTERS: TRADITIONAL
RELIGION IN ENGLAND 1400-1580 at 479 (Yale Univ. Press 2d ed. 2005) (1992)
(attributing the English reformation to the "social and economic prestige of its more
prosperous or articulate adherents").

21. Some originalists reject construction, some accept a moderate role for
construction, while others believe that construction plays a robust role.

22. Originalists fall on a spectrum, with some originalists accepting little or no
nonoriginalist precedent, and others accepting some (possibly significant) subset of
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originalism, 23 and the normative justification for originalism.24

Over each of these four divisions (among others), originalists
have articulated increasingly complex arguments for and against
their respective positions. These cleavages potentially pose a
challenge to originalism's integrity, in a way similar to the
debates among Christians during the Reformation.

However, Smith's use of "scholastic"-though it carries, in
Smith's usage, the conventional negative connotation' -suggests
an alternative era when incredibly sophisticated and nuanced
debates proceeded within a context of overarching unity: the
period of the First Scholasticism.26 The twelfth and thirteenth
centuries were a period of tremendous intellectual ferment in
the West, for a host of reasons, and Christian scholars engaged
each other (and non-Christians) with great erudition-and
disagreement -while maintaining the overall coherence of their
perspective. It was not until the Reformation, precipitated by
causes other than theological sophistication, that Christianity
fractured.

Similarly, originalists are engaged with each other (and their
critics) in a sophisticated debate. There is no necessary reason
why intra-originalist disagreements must fracture the overall

nonoriginalist precedent.
23. The various major forms are: original intent, original understanding, original

meaning, and original methods.
24. There are two general categories of justifications offered by originalists: internal

and external. KEITH E. WHITTINGTON, CONSTITUTIONAL INTERPRETATION: TEXTUAL
MEANING, ORIGINAL INTENT, AND JUDICIAL REVIEW 110 (1999). Internal justifications
accept the premises and facets of the current practice, and argue that originalism is the
best explanation for that practice. For instance, Professor Whittington claimed that
originalism is required by our practice's commitment to a written constitution. Id.
External justifications, by contrast, argue that originalism does better than alternatives at
maximizing some good or set of goods. Id. at 110-11. For example, Professor Barnett
argued that originalism's "lock-in" of the Constitution's original meaning best protects
the original meaning's ability to protect natural rights. RANDY E. BARNETr, RESTORING
THE LOST CONSTITUTION: THE PRESUMPTION OF LIBERTY 109-17 (2004). This
external" category is similar to Professor Berman's soft originalism category (pp. 253-
54).

25. See also Steven D. Smith, Natural Law and Contemporary Moral Thought: A
Guide from the Perplexed, 42 AM. J. JURIS. 299, 299 (1997) (using "scholastic" in the
conventional, negative sense).

26. See FERGUS KERR, AFTER AQUINAS: VERSIONS OF THOMISM 8 (2002)
("Disputation as a method assumes there will be conflicting interpretations of texts and
doctrines that need to be exposed, explored and resolved."); see also ALASDAIR
MACINTYRE, THREE RIVAL VERSIONS OF MORAL ENQUIRY: ENCYCLOPEDIA,
GENEALOGY, AND TRADITION 222-24, 232-34 (1990) (describing the premodern
university as one of "[c]reative rational disagreement... against a background of
agreement"); JOSEF PIEPER, SCHOLASTICISM: PERSONALITIES AND PROBLEMS IN
MEDIEVAL PHILOSOPHY (Richard & Clara Winston trans., St. Augustine's Press 2001)
(1960) (describing the Scholastic period).



CHALLENGE OF ORIGINALISM

originalist perspective. Instead, the Scholastic experience
suggests that long-term, constrained -though -creative,
disagreement is possible-and fruitful.

B. ORIGINALISM's BROAD RESONANCE
The Challenge of Originalism also exemplifies originalism's

broad resonance with scholars from many different backgrounds.
Originalist contributors include long-time and relatively recent
advocates, Americans and scholars from other countries, and
scholars of varied political backgrounds. Something about
originalism-the power of its arguments, its fit with pre-existing
legal, cultural, or social structures, or, potentially, the ideological
cover it provides-is attracting a variety of scholars.

In addition to prominent American originalists," The
Challenge of Originalism includes contributions by Jeffrey
Goldsworthy and James Allan, Australian legal scholars, and
Grant Huscroft and Bradley W. Miller, Canadian law professors.
For American scholars who, typically, read American legal
scholarship, the essays by these scholars are enriching for a
number of reasons.

First, the essays by Goldsworthy, Allan, Huscroft, and
Miller exemplify originalism's attractiveness to non-American
scholars. For example, Goldsworthy believes that the argument
in favor of originalist interpretation is "simple, straightforward,
and powerful" (p. 42).

Second, the essays by non-American scholars provide new
and-for American scholars, I suspect-fresh perspectives on
originalism. For instance, Allan's argument for originalism
begins at an unfamiliar place: the hypothetical country of
Allania, which moved from "a legally unchecked legislature" to
adoption of a written constitution (p. 181).

At the same time as The Challenge of Originalism
exemplifies the breadth of originalism's resonance, it also
suggests that originalism's appeal is limited. The arguments
made by both the American and non-American scholars focus or
depend on written constitutions. Most clearly, Gr6goire C.N.
Webber's essay abstracts from any particular constitution or

27. In this Volume are chapters by Larry Alexander, Stanley Fish, Lawrence B.
Solum, and Keith E. Whittington.

28. Each author writes against the background of a written constitution, either
actual, in the cases of Goldsworthy (Australia), Huscroft (Canada), and Miller (Canada),
or hypothetical (Allan).
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country in order to ascertain the characteristics of a constitution
necessary to make originalism an appropriate interpretative
methodology (pp. 147-78). Webber concludes that originalism
requires, among other things, a commitment to "an original
constitution that is written at the founding" (p. 151).

III. ORIGINALISM'S OWN CHALLENGES
As The Challenge of Originalism shows, originalism poses a

significant intellectual challenge, not only in the United States,
but in other countries (with written constitutions) as well. The
Challenge of Originalism also, as discussed above, includes a
number of essays that voice challenges to originalism. In this
Part, I briefly discuss two additional challenges facing
originalists: (1) fully explaining the nature and scope of con-
stitutional construction; and (2) describing what role, if any,
nonoriginalist precedent retains in originalism. Both of these
challenges share the common, and deeper, problem posed by
originalism's fit, or lack thereof, with current legal practice.

A major hurdle facing originalism, as articulated by original
meaning originalists, is its significant reliance on constitutional
construction. Originalists who advocate for constitutional
construction still have a lot of work to do elucidating con-
struction: what is the evidence that construction is a necessary
facet of originalism?; when does it occur?; what is the "output"
of construction?; what relationship does it have to inter-
pretation?; how does one know when or where interpretation
leaves off and construction begins?; and, what is the relative
authority of judges, compared to the other branches of the
federal government,29 when articulating constructions? Until
these central questions are fully fleshed out, it is reasonable for
other originalists, and nonoriginalists, to remain skeptical of the
move, for a host of reasons.

To focus only on the most basic question-why must
construction form a part of originalism?-it seems, at least to
me,30 that the underdeterminacy of constitutional meaning is
prima facie, a reasonable position. But, what if the best
conception of originalism contains one or more closure rules

29. And state governments.
30. See Lee J. Strang, An Originalist Theory of Precedent: The Privileged Place of

Originalist Precedent, 2010 BYU L. REv. 1729, 1758-62 (describing the distinction
between metaphysical and epistemic determinacy of law and how it may support the
concept of constitutional construction).
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that, in all (or nearly all) possible cases, result in determinate
answers to constitutional interpretative questions?3' To date,
pro-construction originalists have not provided fully fleshed-out
responses in the legal literature." Recognizing this gap, pro-
construction originalists have continued to offer arguments and
explanation."

Despite the broad array of arguments displayed by
originalists (and their interlocutors) in The Challenge of
Originalism, some of the outstanding issues with which
originalists have grappled were not addressed, or were raised
tangentially. Most prominent among these is the challenge posed
by nonoriginalist precedent (p. 252 (Berman)). Originalists have
approached nonoriginalist precedent in a number of ways,34 but
the reader would not know that from The Challenge of
Originalism.

One can describe the challenge posed by nonoriginalist
precedent in a number of ways. The first way is that, if
originalism does incorporate some/most/all nonoriginalist
precedent, then it risks losing (at least some of) what makes it
distinctive.

A second way to describe the challenge posed by
nonoriginalist precedent is that originalism does not adequately
fit American constitutional law because so much of it is
composed of nonoriginalist precedent. This description ties this
challenge to the prior one: constitutional construction. Both of
these major, outstanding challenges hinge on the practical fact
that our written Constitution's original meaning does not
account for key components of and large quantities of American

31. See, e.g., McGinnis & Rappaport, supra note 5, at 773 (suggesting that original
closure rules eliminate potential underdeterminacy and, hence, the need for
constitutional construction).

32. See, e.g., Randy E. Barnett, Interpretation and Construction, 34 HARV. J.L. &
PUB. POL'Y 65, 71-72 (2011) (offering a brief rejoinder to McGinnis and Rappaport);
Lawrence B. Solum, The Interpretation-Construction Distinction, 27 CONST. COMMENT.
95, 105 n.21 (2010-2011) (responding to McGinnis and Rappaport in a footnote, and
noting that "complete treatment is outside the scope of this Essay").

33. See, e.g., Solum, supra note 32, at 103-08 (providing an explanation of
construction as "giv[ing] legal effect to the semantic content of a legal text").

34. John 0. McGinnis & Michael B. Rappaport, Reconciling Originalism and
Precedent, 103 Nw. U. L. REV. 803 (2009); Gary Lawson, Mostly Unconstitutional: The
Case Against Precedent Revisited, 5 AVE MARIA L. REV. 1 (2007); Kurt T. Lash,
Originalism, Popular Sovereignty, and Reverse Stare Decisis, 93 VA. L. REV. 1437 (2007);
Randy E. Barnett, Trumping Precedent with Original Meaning: Not as Radical as It
Sounds, 22 CONST. COMMENT. 257 (2005); Lee J. Strang, An Originalist Theory of
Precedent: Originalism, Nonoriginalist Precedent, and the Common Good, 36 N.M. L.
REV. 419 (2006).
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constitutional law." For both the issue of construction and the
issue of nonoriginalist precedent, originalists face the same
tensions: maintain originalism's distinctiveness or lose it; fit the
Constitution's original meaning or fit the practice more broadly.

The broad, international cadre of originalist contributors
shows that originalism faces many of these same challenges and
criticisms in countries with different legal systems and historical
circumstances. For instance, Bradley Miller's essay shows that,
for originalism to succeed in Canada, it must grapple with and
synthesize Edwards v. AG Canada, commonly known as the
Persons Case36 (pp. 120-46). The Persons Case is Canada's
Brown v. Board of Education" because it is a key case in the
canon3 8 of Canadian constitutional law. The Persons Case is
widely viewed as reaching a just result via a nonoriginalist
methodology (pp. 120-21). Miller argues that the Persons Case is
actually an example of original meaning originalism and,
therefore, originalism can reach the necessary just result (pp.
122-44). Miller relies on the concept of constitutional
construction and shows that the key term, "person," was
ambiguous, and that originalism permitted a just construction of
the term (pp. 138-44).

Similarly, Grant Huscroft describes another common
nonoriginalist move (pp. 203-22). In Canada, as in the United
States, nonoriginalists frequently argue that constitutional text
is-intentionally or not-vague because of its high level of
generality, and that originalism is therefore inappropriate for
such texts. In arguments that echo those leveled against Jack
Balkin," Huscroft argues that bills of rights in general, and the
Canadian Charter of Rights and Freedoms in particular, "reflect
the bargaining and compromise that was required in order to
attain the political consent necessary to entrench it in the
constitutional order" (p. 204). Therefore, bills of rights are
"finite," and originalism offers a principled means for judges to
acknowledge and follow that finiteness (pp. 204-05, 218).

35. Strang, supra note 34, at 430-32.
36. Edwards v. Attorney-General for Canada, [1930] A.C. 124 (P.C.) [more

commonly known as the Persons Case].
37. 347 U.S. 483 (1954).
38. J.M. Balkin & Sanford Levinson, Commentary, The Canons of Constitutional

Law, 111 HARV. L. REV. 963 (1998).
39. See John 0. McGinnis & Michael B. Rappaport, The Abstract Meaning Fallacy,

2012 U. ILL. L. REV. 737 (criticizing Professor Balkin's "preference for abstract
interpretations").
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IV. ORIGINALISM'S CONTINUING ALLURE: THE
CHALLENGE POSED BY WRITTENNESS

If ever a theory of constitutional interpretation faced
challenges, it is originalism.40 Demographically, originalists have
been and continue to be a relatively small portion of the legal
academy.41 As a matter of brute practical fact, much of current
American constitutional law and interpretative practice is in
tension with the Constitution's original meaning.42 As
importantly, originalism has been, since it first took the stage, the
recipient of continual-and frequently highly-sophisticated-
criticism.43 The Challenge of Originalism prompts the uestion of
why originalism-despite these and other challenges -has not
only not died a quiet death: it has flourished.

There are a number of reasons for originalism's continuing
allure; I will focus on one that closely fits the essays in The
Challenge of Originalism: the fact of the Constitution's written-
ness.45 This fact, more than anything else, I think, accounts for
originalism's staying power. Pointing to the Constitution's
writtenness as an important facet of originalism's pull is not new.
Though scholars across the interpretative spectrum have made
this point,6 the essays in The Challenge of Originalism exemplify

40. See, e.g., BARNETT, supra note 24, at 89-90 ("The received wisdom among law
professors is that originalism in any form is dead, having been defeated in intellectual
combat sometime in the 1980s.").

41. See Lee J. Strang, Originalism as Popular Constitutionalism?: Theoretical
Possibilities and Practical Differences, 87 NOTRE DAME L. REv. 253, 279-88 (2011)
(describing the relationship between political outlook and interpretative method); see
also John 0. McGinnis et al., The Patterns and Implications of Political Contributions by
Elite Law School Faculty, 93 GEo. L.J. 1167, 1170 (2005) (finding that "81% of law
faculty members in the study who make political contributions contribute wholly or
predominately to Democrats"); Symposium, Curricular Stress, 60 J. LEGAL EDUC. 110,
112 (2010) ("To be sure, many law professors-probably a substantial majority-have
liberal rather than conservative political views. . . .

42. Strang, supra note 34, at 430-32.
43. Professor Solum details originalism's evolution in response to criticism (pp. 16-

29).
44. For instance, Americans prefer at least some nonoriginalist precedents and

doctrines over the original meaning.
45. The Constitution's writtenness also plays a central role in originalist thought

outside the essays in The Challenge of Originalism. See, e.g., BARNETr, supra note 24, at
91 ("Once the importance of text or 'writtenness' is conceded, some version of
originalism becomes must harder to resist."); WHITINGTON, supra note 24, at 47
(defending the "claim that an originalist interpretive approach is somehow required by
the very fact that the United States has a written constitution"); see also Andrew B.
Coan, The Irrelevance of Writtenness in Constitutional Interpretation, 158 U. PA. L. REV.
1025, 1027-28 (2010) (describing the widespread originalist appeal to the Constitution's
writtenness).

46. As Professor Berman summarizes the nonoriginalist perspective, "the original
public meaning of the constitutional text and the original semantic intentions of its
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the tight connection between originalism and written con-
stitutionalism.

Professor Solum's initial essay47 describes originalism's two
core theses, both of which are predicated on the Constitution's
writtenness (pp. 32-38). Professor Goldsworthy's essay is
likewise predicated on a written constitution.48 Professor Miller's
essay seeks to reconcile, in the Canadian context, originalism's
fealty to constitutional text with the claims of justice presented
in the Persons Case (pp. 120-22).

The Constitution's writtenness also accounts for major
intra-originalist disputes, such as the debate between original
intent and original meaning originalists. Both sides in this debate
contend that they are more faithful to how one does and should
interpret written documents, like the Constitution. For example,
Larry Alexander contends that original intent best accounts for
Americans' fealty to the written document in the national
archives49 (pp. 93-94). Similarly, Stanley Fish's argument is text-
centric: "My answer to the question 'What is the meaning of a
text?' is simple and categorical: A text means what its author or
authors intend" (p. 100).

Gr6goire Webber's essay, "Originalism's Constitution,"
focuses on the relationship between originalism and its "subject
matter of interpretation," which, Webber argues, "cannot so
easily be divorced from an interpretative approach" (p. 150).
Webber concludes that originalism has three core commitments,
including that an originalist constitution "is written"so (p. 151).
Grant Huscroft makes a similar move in the Canadian context
by arguing that adoption of the Canadian Charter of Rights and
Freedoms has the interpretative consequence that the adopted
rights are the only rights constitutionally protected because "bills

authors are relevant" (p. 248). See also p. 250 ("Virtually nobody denies that the original
meaning of a constitutional provision is always relevant to the interpretative task, and
few theorists deny that it is frequently a weighty consideration.").

47. Professor Solum's other work, especially his unpublished paper, also rests on
the Constitution's writtenness. See Lawrence B. Solum, Semantic Originalism,
http://papers.ssrn.com/sol3/papers.cfm?abstract-id=1120244 (last updated Nov. 25, 2008).

48. See also Whittington (p. 71) (summarizing his view that "originalism is the best
approach to interpreting a written constitution").

49. See also Larry Alexander, Introduction, in CONSTrrIONALISM: PHILDSOPHICAL
FOUNDATIONS 1-5 (Larry Alexander ed., 1998) (making a similar point); Kay, supra note
11, at 29-30 (same).

50. Webber also plays out implications of originalism's need for writtenness: the
original constitution's meaning is tied to a particular historical event (p. 152); the original
constitution's text is a fixed reference for constitutional meaning (p. 153); and the
original constitution's text's meaning is "discoverable as a 'social fact'" (p. 153).
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of rights are finite instruments" (p. 204). Relatedly, James Allan
contends that, based on the reasons a polity would adopt a
written constitution in the first instance, "originalism is the least
bad (or, in that sense, the best) approach to interpreting it" (p.
181).

Conversely, originalism's critics in The Challenge of
Originalism question whether the Constitution's writtenness
leads to the originalists' conclusions. For instance, Professor
Berman tentatively proffers a "complex" theory of constitutional
interpretation that would have places for "arguments of text"
and of original meaning, and that gives these and other reasons
different weights, but which would not give original meaning
conclusive weight (pp. 275-77). Professor Bix questions whether
originalism can plausibly apply to all constitutions or is limited to
the U.S. Constitution (pp. 292-98).

In addition to being addressed by the essays, the
Constitution's writtenness also accounts for the continuing
discussion over the two challenges to originalism I earlier
identified: the role of constitutional construction and the
viability of nonoriginalist precedent. One of constitutional con-
struction's key characteristics is that it identifies the limits to the
text's reach: the limits to the written Constitution's power to
bind. Originalists currently fracture on the extent of the
Constitution's constraint on constitutional construction."
Similarly, nonoriginalist precedent presents originalists with the
conflict between the written Constitution and contrary Supreme
Court pronouncements. Originalists have also not achieved
consensus on how to resolve that conflict.52

Professor Smith's essay, described above," worries that
originalism's sophistication may lead to exclusion of all but the
most stout hearted from the debate and the possible dissolution
of originalism itself (pp. 227-33). I suggested earlier that
sophistication may not result in exclusion, or that potential
exclusion may be a cost worth bearing, and that it is not clear
that sophistication will lead to dissolution. Let me now suggest
that the sophistication so ably displayed in The Challenge of

51. See Solum, supra note 8, at 166-68 (describing how originalists have different
views on the constraint the Constitution's original meaning imposes on constitutional
construction).

52. See sources cited, supra note 34 (providing a selection of the contending
approaches).

53. Supra Part II.A.
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Originalism is the result of our commitment to a written
constitution.

Texts that play central roles in human culture, practices, and
institutions, accumulate around them ever-more sophisticated
engagement with those texts. Returning to Smith's analogy to
religion, Christians' and Christianity's engagement with the
Bible, from its inception, grew in complexity. Christians, for
example, grappled with (their understanding of) the nature of
Jesus Christ, and his relationship to God the Father and Holy
Spirit, only after facing new historical and theological
circumstances that the Bible did not-at least not
perspicaciously- answer.54 As Christianity more fully articulated
the doctrine of the Trinity, both the doctrine itself and the
arguments supporting it, created a complex intellectual
architecture."

The Constitution's central role in American cultural,
political, and legal life make similar sophistication of
constitutional law and interpretation inevitable. Americans care
about how and what the Constitution means, and increased
sophistication is one result of attempts to answer those
questions.

V. CONCLUSION
The Challenge of Originalism is accessible to the newly-

initiated while remaining worthwhile for those deeply engaged in
the debates over originalism. The Challenge of Originalism
showcases the broad appeal of originalism and the subtlety with
which its proponent and opponents engage. The Challenge of
Originalism also displays the centrality of the Constitution's
writtenness to originalism. Lastly, The Challenge of Originalism
reminds us that there remains a great deal for originalists to do,
especially further explanation of constitutional construction and
the status of nonoriginalist precedent.

54. See NEWMAN, supra note 14, at 14-21 (describing the background and
development of the doctrine of the Trinity).

55. See, e.g., SAINT THOMAS AQUINAS, SUMMA THEOLOGICA I, 00. 27-43
(Benziger Bros. ed., Fathers of the English Dominican Province trans., 1947) (1273)
(explaining the now-complex doctrine of the Trinity).
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