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This article measures the impact of state laws on defaulting borrowers.
Prior literature has assessed the impact of laws that limit the enforcement of
judgments on bankruptcy filings. However, (1) the majority of defaulting con-
sumers do not file for bankruptcy, and (2) most debt collection takes place
outside of the courtroom. Federal law prohibits- collection techniques that are
designed to harass or that are deemed abusive, but it exempts creditors who
originated the loan or purchased the loan before default, leaving the regulation of
these creditors to state law. About half of the states have enacted statutes that
grant consumers a private right of action against these creditors. This article
finds that borrowers who live in states with anti-harassment statutes are less
likely to file for bankruptcy but are more likely to default without filing for
bankruptcy. While the results suggest that these or related laws affect the bor-
rower's choice once she defaults (formal or informal bankruptcy), they do not
suggest that they affect the borrower's choice between repayment and default.
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INTRODUCTION

One of the most commonly researched questions in consumer finance is
whether the differences in state laws can explain the differences in bank-
ruptcy filing rates. This question has taken on greater immediacy and drawn
greater academic and political attention in the face of rapidly increasing bank-
ruptcy filing rates in recent years. Non-business bankruptcy filings rose from
287,570 in 1980 to 1,563,145 in 2004 and 2,039,214 in 2005. Following the
effective date of the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 ("BAPCPA"), the number dropped to just 597,965 in 2006, and
then resumed its climb, peaking at 1,536,799 filings in 2010.'

However, most consumers who default on their debts do not file for
bankruptcy. They instead choose "informal bankruptcy" by defaulting with-
out seeking the protections of the law, enduring the pressures that their cred-
itors can bring to bear.2 After falling behind on payments, a consumer's
choice among bankruptcy, informal bankruptcy, and finding a way to repay
depends on the relative cost of each choice. The cost of informal bankruptcy
is particularly affected by laws regulating the pressure creditors can apply to
defaulting borrowers, and the effect of such laws has been relatively
unexplored.

In the past, Congress acknowledged the trade-off between formal and
informal bankruptcy. When enacting the principal legislation that regulates
creditors' non-bankruptcy collection activities, the Consumer Credit Protec-
tion Act ("CCPA"), Congress invoked its powers to enact uniform bank-
ruptcy laws, citing a desire to reduce bankruptcy filings.3 The dramatic rise
in formal bankruptcy filings over the last generation caused some to overlook
the importance of informal bankruptcy; however, recent events should serve

'Bankruptcy Statistics, U.S. CouRTs, http://www.uscourts.gov/Statistics/BankruptcyStatistics.aspx
(last visited February 4,2013). Non-business bankruptcy filings fell to 1,362,847 in 2011 and 1,181,016 in
2012. Id. The 2005 figures were probably inflated by filings made in advance of the October 17, 2005
effective date of BAPCPA. Bankruptcy Abuse Prevention and Consumer Protection Act, Pub. L. No.
109-8, 119 Stat. 23 (2005) (codified as amended in scattered sections of 11 U.S.C.).

2 See Amanda E. Dawsey & Lawrence M. Ausubel, Informal Bankruptcy Uan. 26, 2001) (unpublished
manuscript), available at http://www.ausubel.com/creditcard-papers/informal-bankruptcy-jan2001.pdf

'When enacting limitations on abusive debt collection, Congress found that "[a]busive debt collection
practices contribute to the number of personal bankruptcies." 15 U.S.C. § 1692(a) (2006). When enacting
limitations on wage garnishment outside of bankruptcy in Title III of the CCPA, Congress claimed to be
using its power to enact "uniform bankruptcy laws," as it found that the differences in state garnishment
law 'destroyed the uniformity of the bankruptcy laws and frustrated the purposes thereof in many areas of
the country." 15 U.S.C. § 1671(a) (2006).
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as a stark reminder. In some states, the number of home foreclosure sales

now far exceeds the number of bankruptcy filings,4 despite the fact that ap-

proximately half of bankrupt debtors do not own a home5 and many of those

who do will retain their homes after reaffirming their mortgages. Although

the number of non-business bankruptcies filed in 2010 (1,536,799) neared

the heights reached in 2004 (1,563,145), the charge-off rate on consumer

loans more than doubled from 2.68% in 2004 to 5.88% in 2010.6

Some scholars invoke the availability of informal bankruptcy to explain

differences in aggregate filing rates. The CCPA prohibits general creditors

from garnishing more than twenty-five percent of a debtor's take-home pay,

but it also allows each state to protect more of a debtor's income.7 Consis-

tent with the fact that consumers can choose between formal and informal

bankruptcy, several studies have found that states imposing greater restric-

tions on wage garnishment have lower bankruptcy filing rates.8

Wage garnishment represents only a small proportion of total collection

efforts. Garnishment is a legal remedy and its use to collect consumer debt

varies tremendously by state.9 Moreover, even in the most litigious states,

many creditors elect not to sue. For example, Virginia has one of the highest

civil filing rates in the country and consumer debt collection actions account

4According to the Administrative Office of the United States Courts, there were 28,875 non-business

bankruptcy filings in Florida in the third quarter of 2010. U.S. Bankruptcy Courts: Business and Nonbusi-

ness Cases Commenced, by Chapter of the Bankruptcy Code, During the Three Month Period Ending

September 30, 2010, U.S. COURTS, http://www.uscourts.gov/uscourts/Statistics/BankruptcyStatistics/
BankruptcyFilings/2010/0910_f23.pdf (last visited Feb. 19, 2013). According to RealtyTrac, there were

59,240 notices of foreclosure sale in Florida in this period. Foreclosure Activity Increases 4 Percent in

Third Quarter, Press Release, REALTYTRAC (Oct. 13, 2010), http://www.realtytrac.com/content/press-

releases/q3-2010-and-september-2010-foreclosure-reports-610
8 . Just as bankruptcy serves as an imperfect

proxy of insolvency, foreclosure sales serve as an imperfect proxy for families who lose their home due to

financial distress. Some homeowners may give the lender a deed in lieu of foreclosure or engage in a short-

sale. On the other hand, a single home could, theoretically, be subject to multiple foreclosure sales. Florida

does allow lenders to pursue deficiency judgments. See Les Christie, Tou Lost rour House - But Tou Still

Have to Pay, CNNMONEY.CoM (Feb. 3, 2010), http://money.cnn.com/2010/02/03/real-estate/foreclo-

sure-deficiency-judgement/.
'Robert M. Lawless et al., Did Bankruptcy Reform Fail? An Empirical Study of Consumer Debtors, 82

AM. BANKR. L. 349, 365 n.63 (2008).
6Charge-Off and Delinquency Rates on Loans and Leases at Commercial Banks, BOARD GOVERNORS

FED. RESERVE Sys., http://www.federalreserve.gov/releases/chargeoff/ (last updated Nov. 16, 2012).
7 15 U.S.C. §§ 1673(a), 1677 (2006).

sSee Vincent P. Apilado, Joel J. Dauten & Douglas E. Smith, Personal Bankruptcies, 7 J. LEGAL STUD.

371, 382 (1978); Diane Ellis, The Influence of Legal Factors on Personal Bankruptcy Filings, 98-03 BANK

TRENDS 1, 4-6 (1998); Ramona K. Z. Heck, An Econometric Analysis of Interstate Differences in Nonbusi-

ness Bankruptcy and Chapter Thirteen Rates, 15 J. CONSUMER AFFAIRs 13, 28 (1981); Lars Lefgren &

Frank McIntyre, Explaining the Puzzle of Cross-State Differences in Bankruptcy Rates, 52 J.L. & ECON.

367, 380-81 (2009). But see Jagdeep S. Bhandari & Lawrence A. Weiss, The Increasing Bankruptcy Filing

Rate: An Historical Analysis, 67 AM. BANK. L.J. 1, 8 (1993).

'See Richard M. Hynes, Broke But Not Bankrupt: Consumer Debt Collection in State Courts, 60 FLA.

L. REv. 1 (2008).
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for a substantial majority of the approximately 700,000 civil filings its general
district courts receive in a given year.'0 These civil filings dwarf the fewer
than 33,000 consumer bankruptcy filings made in Virginia in 2011.11 How-
ever, evidence from the payday lending industry suggests that civil filings
represent a small fraction of creditors' collection efforts.12 Lawsuits may also
be declining in importance as a means of collecting debts. The rate of civil
litigation has remained fairly stable over the last thirty years and the evi-
dence suggests that the change in rate of consumer debt collection litigation
has not matched the generally upward trend of consumer borrowing or the
bankruptcy filing rate.'3

The fact that creditors do not sue does not mean that they forego collec-
tion. Either they or third-party debt collectors will use telephone calls, dun-
ning letters, and a variety of other non-judicial debt collection techniques to
try to induce debtors to pay. The pressure on the debtor may be severe and
may often prompt debtors to file for bankruptcy protection. Sullivan, War-
ren and Westbrook found that about two-thirds (2/3) of debtors file bank-
ruptcy before they are sued,14 and Stanley and Girth found similar results
almost two decades earlier.'-

At least some of the non-judicial collection techniques employed by credi-
tors and their agents can be described as aggressive, if not harassing or abu-
sive, and the law tries to limit this conduct. For example, the Office of the
New York State Attorney General recently obtained a court order to shut
down a Buffalo-area debt collection operation where there were allegations
that their employees routinely impersonated police officers, threatening to
arrest and jail consumers unless they made arrangements to pay the company
immediately.16 More commonly, debt collectors threaten debtors that if they
are successfully sued and do not pay, they may be jailed, and debt collectors

'Old. at 21, 25.
"U.S. Bankruptcy Courts: Business and Nonbusiness Cases Commenced, by Chapter of the Bankruptcy

Code, During the Twelve Month Period Ended December 31, 2001, U.S. COURTS, http://www.uscourts.
gov/uscourts/Statistics/BankruptcyStatistics/BankruptcyFilings/20l1/1211f2.pdf (last visited Feb. 19,
2013).

"Although it is uncertain how often most creditors sue when their debtor fails to pay, Virginia's
Corporation Commission keeps records for the payday lending industry. In 2008, Virginia payday lenders
charged-off 104,832 checks as uncollectible but sued just 11,717 consumers for non-payment. See BUREAU
OF FIN. INSTS., STATE CORP. COMM'N COMMONWEALTH OF VA., 2010 ANNUAL REPORT OF THE
BUREAU OF FIN. INSTS.: PAYDAY LENDER LICENSEES, CHECK CASHERS, AND MOTOR VEHICLE TITLE
LENDER LICENSEES 7 (2010), available at http://www.sc.virginia.gov/bfi/annual/ar04-10.pdf.

OSee Hynes, supra note 9, at 21-24.
'4TERESA A. SULLIVAN, ELIZABETH WARREN & JAY LAWRENCE WESTBROOK, As WE FORGIVE

OUR DEBTORS 305 (1989).
"DAVID T. STANLEY & MAJORIE GIRTH, BANKRUrTCY: PROBLEM, PROCESS, REFORM 48 (1971).

Chad Bray, NT AG: Shuts Down Buffalo Debt Collection Operation, Dow JONES NEWSWIRES, June
23, 2009.
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telephone debtors at their workplace, knowing that the employer does not
permit such contact.' 7

The federal Fair Debt Collections Practices Act ("FDCPA") regulates
collection practices.' 8 It limits whom the creditor may contact and when the
creditor may contact them, and gives consumers the right to sue the creditor
for violations of this act.' 9 Significantly, however, the FDCPA largely ex-
empts original creditors from its coverage and targets third-party debt collec-
tors (including lawyers) and creditors who purchased the debt after default.20

This omission is potentially significant because creditors conduct a large pro-
portion of their debt collection in-house.21

Original creditors, however, are not entirely free from regulation. The
Federal Trade Commission ("FTC") uses its power to police "unfair or decep-
tive acts or practices" to bring administrative actions against creditors for
overly aggressive debt collection, 22 and state unfair trade practice statutes
and tort law provide further protection. In addition, many state legislatures
have passed statutes specifically regulating non-judicial debt collection, and
these statues vary greatly. Where some merely require licensing,23 others
apply only to third-party debt collectors.24 This article focuses on those stat-
utes filling the gap created by the FDCPA by giving consumers a private
right of action against the abusive or harassing original creditors. Approxi-
matley half of states have such a statute.25

Section III uses the existence of these anti-harassment state statutes and
county-level bankruptcy data to re-examine whether these differences in
state law are correlated with differences in aggregate bankruptcy filing rates.
Similar to restrictions on garnishment, anti-harassment laws may reduce the
pressure that creditors can exert on a consumer in default, and they may
therefore reduce the demand for bankruptcy protection. We find that coun-

"Jean Chatzky, Stop Calling Me!, TIME, Mar. 10, 2003, at 68.
1sFair Debt Collections Practices Act, 15 U.S.C. § 1692 et seq. (2006).
19Id. §§ 1692c, 1692k.
2"Id. § 1692a(6).
2'Robert Hunt, Collecting Consumer Debts in America, FED. REs. BANK PHILA. Bus. REV. 1, 11-12

(Q2 2007), available at http://philadelphiafed.org/files/br/2007/q2/huntcollecting-consumer-debt.pdf
(describing the advent of predictive dialing and computer software spurring debt collections). In-house

collectors also account for a significant share of consumer complaints to regulatory agencies such as the

Federal Trade Commission. In 2010, in-house collectors accounted for 31,952 of the 140,036 debt-collec-

tion complaints that the FTC received. See FEDERAL TRADE COMM'N, ANNUAL REPORT 2011: FAIR

DEBT COLLECTION PRACTICES ACT, available at http://ftc.gov/os/2011/03/110321fairdebtcollectreport.
pdf

"2 Federal Trade Commission Act, 15 U.S.C. §§ 41-58 (2006).
23See, e.g., A.A. CODE § 40-12-80 (LexisNexis 2011); DEL. CODE ANN. tit. 30, § 2301(a)(9) (2009).
"See, e.g., WASH. REV. CODE ANN. § 19.16.100 (West 2005); COLO. REV. STAT. §§ 12 -14-102,

-103(b) (2011).
25Se infra Table 2.
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ties in states that do not have anti-harassment statutes have average bank-
ruptcy filing rates that are fourteen percent to twenty-one percent higher
than counties in states that do. This effect remains statistically and economi-
cally significant in a wide variety of regressions using county-level data.

Aggregate bankruptcy statistics are not ideal for testing predictions
about the consumer repayment decision, and the results in Section III are
presented primarily to fit the results within the prior literature. In addition
to standard concerns with testing theories of individual decision-making
with aggregate level data, bankruptcy statistics cannot disclose whether the
debtors who did not file for bankruptcy protection repaid their debts or
chose informal bankruptcy. Understanding whether garnishment or
non-judicial debt collection merely causes a shift from formal to informal
bankruptcy is crucial to formulating effective public policy. It is not clear
which type of insolvency is more desirable from a policy perspective. Formal
bankruptcy is expensive-the average debtors' attorneys' fees in chapter 7
cases exceed $1,000 and, in some districts, average attorneys' fees in chapter
13 cases exceed $4,000.26 On the other hand, consumers who choose infor-
mal bankruptcy may be more apt to participate in the underground econ-
omy, 2 7 which can also generate significant transactions and societal costs. If
the limitations on debt collection actually reduce the repayment of debt, this
would further complicate the policy analysis. Perhaps some of these debtors
"should" have repaid their debts, and their failure to do so may reduce the
willingness of creditors to lend.

The use of data from individual credit card accounts in Section IV allows
for a separation of these effects. More specifically, Section IV models con-
sumers' decision-making processes into two parts. First, a consumer must
decide whether to repay her debt or to default. Second, upon default, the
consumer must decide whether to file for bankruptcy or to become informally
bankrupt.28 Moving a borrower from a state without an anti-harassment law
to a state with an anti-harassment law has a significant effect on the second

2See Lois R. Lupica, The Costs of BAPCPA: Report of the Pilot Study of Consumer Bankruptcy
Cases, 18 AM. BANKR. INST. L. REv. 43, 63-73 (2010) (finding that median chapter 13 attorneys' fees
were over $4,900 in Maine); Lois R. Lupica, The Consumer Bankruptcy Fee Study: Final Report, 20 AM.
BANK. INsT. L. REv. 17 (2012) (finding mean attorneys' fees in chapter 13 that exceeded $4,000 in
Maine, Nevada and New Hampshire). See U.S. GOVT ACCOUNTABILITY OFFICE, GAO-08-697, BANK,
RUPTcy REFORM: DOLLAR COSTS ASSOCIATED WITH THE BANKRUPTCY ABUSE PREVENTION AND
CONSUMER PROTECTION ACT OF 2005 (2008), available at http://www.gao.gov/new.items/d08697.pdf.

27H.R. REP. No. 107-3(I), at 470 n.57. See Dawsey & Ausubel, supra note 2, at 4.
2 5Two prior articles have examined informal bankruptcy using proprietary data from credit card issu-

ers. Dawsey and Ausubel studied the phenomenon of consumer default without any accompanying bank-
ruptcy filing and coined the term "informal bankruptcy." See Dawsey & Ausubel, supra note 2. They
documented its occurrence and explained its frequency using proprietary data of a national credit card
issuer. Id. Sumit Agarwal, Chunlin Liu & Lawrence Mielnicki, Exemption Laws and Consumer Delin-
quency and Bankruptcy Behavior: An Empirical Analysis of Credit Card Data, 43 Q. REv. ECON. & FIN.

(Vol. 87
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decision, but not the first. Consistent with the analysis of the aggregate data,
such a move would decrease the likelihood of formal bankruptcy by fifteen
percent. However, this change offsets the fourteen percent increase in the
likelihood of informal bankruptcy. Thus, these laws do not have a significant
effect on the repayment rate. Further research is needed to confirm these
results, which may present the tantalizing possibility that anti-harassment
laws may unambiguously improve aggregate welfare. Anti-harassment laws
may improve the welfare of those consumers who default, as is evidenced by
the fact that such consumers no longer choose an option (bankruptcy) that
remains open to them. If anti-harassment laws really do not reduce repay-
ment, they should not reduce the lenders' returns or the availability of credit.
A full exploration of these effects on societal welfare including a considera-
tion of any external effects is left to future work.

Section I reviews the consumer bankruptcy debate. Section II provides
an overview of the regulation of non-judicial debt collection. Section III tests
whether states and counties granting debtors a private right of action against
an abusive creditor have lower aggregate bankruptcy filing rates. Section IV
uses data from individual credit-card accounts to show that individuals who
live in states with anti-harassment laws are less likely to repay their credit
card obligations and less likely to file for bankruptcy.

I. THE CONSUMER BANKRUPTCY DEBATE

The rise in consumer bankruptcy rates in the 1980s and 1990s led to
prolonged debates in Congress and academia. The congressional debate ulti-
mately resulted in the enactment of the BAPCPA.2 9 The result of the aca-
demic debate, however, is less clear. Three explanations for the rise in
bankruptcy filings have achieved some level of acceptance in the academic
community.30 Perhaps the most plausible explanation for the rise in bank-
ruptcy filings is the rise in consumer debt, which was probably influenced by
technological changes in the lending industry.31 Some scholars argue that at

273 (2003), relied on the work of Dawsey & Ausubel and found very similar results using proprietary data

from another national credit card issuer.
29Bankruptcy Abuse Prevention and Consumer Protection Act, Pub. L. No. 109-8, 119 Stat. 23

(2005) (codified as amended in scattered sections of 11 U.S.C.).
30For a summary of this debate see Kim Kowalewski, Personal Bankruptcy: A Literature Review (Cong.

Budget Office, Paper No. 2421, 2000), available at http://www.cbo.gov/sites/default/files/cbofiles/
ftpdocs/24xx/doc2421/bankruptcy.pdf.

"See Lawrence M. Ausubel, Credit Card Defaults, Credit Card Profits, and Bankruptcy, 71 AM.

BANK. L 249, 249-70 (1997); Frederic S. Mishkin & Philip E. Strahan, What Will Technology Do to

Financial Structure? 6-15 (Nat'1 Bureau of Econ. Research, Working Paper No. 6892, 1999), available at

http://www.nber.org/papers/w6892.pdf; Lois R. Lupica, The Consumer Debt Crisis and the Reinforce-

ment of Class Position, 40 Loy. U. CHI. LJ. 557, 594-96 (2009) (describing the growth of the secondary

market for consumer debt).
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least some of the rise in bankruptcies should be attributed to a decline in the
cost of filing for bankruptcy, perhaps due to a decline in the stigma of filing.32

Others argue that an increase in the risks that can cause financial distress or a
reduced ability to respond to them is responsible for much of the rise.33 We
do not need to revisit this debate for the purposes of this article. It is suffi-
cient to note that few, if any, scholars would attribute much of the rise in
bankruptcy filings to a change in the law.34

Prior to 2005, the last major change in consumer bankruptcy law oc-
curred in 1978.3. Numerous scholars and studies have tested whether this
change increased the number of bankruptcy filings.36 Realistically, they were
testing whether one of a number of legal changes that occurred at roughly the
same time increased the filing rate. That same year, the Supreme Court held
that a bank could charge an interest rate permitted by the state where it is
chartered even though the rate would be prohibited in the state of the bor-
rower.3 This promptly led to the effective elimination of most usury ceilings
on credit card debt. In 1977, the Court issued another decision that prohib-
ited many of the limits on attorney advertising.38 The literature fails to
clearly establish whether any of these changes increased the bankruptcy filing
rate. Some studies have discovered a statistically significant break in the fil-
ing rate around 1978,39 whereas others did not.40 In any event, it would be
difficult to attribute the continued rise in bankruptcies to legal changes that
occurred a generation ago.

One of the main reasons that scholars thought the Bankruptcy Reform
Act of 1978 increased the incentive for consumer bankruptcy filings was that

"See, e.g., F.H. Buckley & Margaret F. Brinig, The Bankruptcy Puzzle, 27 J. LEGAL STUD. 187, 200-06
(1998). But see Teresa A. Sullivan, Elizabeth Warren & Jay Lawrence Westbrook, Less Stigma or More
Financial Distress: An Empirical Analysis of the Extraordinary Increase in Bankruptcy Filings, 59 STAN. L.
REV. 213, 242-47 (2006).

3
"See, e.g., ELIZABETH WARREN & AMELIA WARREN TYAGI, THE Two INCOME TRAP (2003).
3
4This is not to suggest that the law has no effect on the bankruptcy filing rate. The sharp increase in

the filing rate immediately preceding the effective date of BAPCPA and the steep decrease following it
demonstrated that, at least in the short-run, the law clearly matters.

3"Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (codified at 11 U.S.C., in
scattered sections of 28 U.S.C., and in scattered sections of other titles).

3"See, e.g., William J. Boyes & Roger L. Faith, Some Effects of the Bankruptcy Reform Act of 1978, 29
J.L. & EcoN. 139 (1986); Ian Domowitz & Thomas L. Eovaldi, The Impact of the Bankruptcy Reform Act
of 1978 on Consumer Bankruptcy, 36 J.L. & EcoN. 803 (1993); Richard L. Peterson & Kiyomi Aoki,
Bankruptcy Filings Before and After Implementation of the Bankruptcy Reform Law, 36 J. ECoN. & Bus. 95
(1984); Lawrence Shepard, Personal Failures and the Bankruptcy Reform Act of 1978, 27 J.L. & EcoN. 419
(1984).

"Marquette v. First Omaha Serva., 439 U.S. 299, 99 S. Ct. 540, 58 L. Ed. 2d 534 (1978).
"Bates v. State Bar of Ariz., 433 U.S. 350, 97 S. Ct. 2691, 53 L. Ed. 2d 810 (1977).
39Shepard, supra note 36, at 435-37; Peterson & Aoki, supra note 36, at 104-05; Boyes & Faith supra

note 36, at 144-47.
"Bhandari & Weiss, supra note 8; Domowitz & Eovaldi, supra note 36, at 819-22.
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it introduced new federal, bankruptcy-only exemptions that were more gen-
erous than those previously available in many states.41 Nevertheless, about
two-thirds of states "opted out" of the federal exemption scheme within four
or five years42 and, therefore, it is unclear whether this change had much
practical significance. This change may, however, have increased academic
interest in exemptions. These exemptions-vary dramatically by state, and a
number of scholars have examined whether differences in exemptions help to
explain differences in the filing rates across states.43

The literature does not suggest a strong link between property exemp-
tions and the bankruptcy filing rate. An early study found that exemptions
increase the filing rate, but the estimated effect was small.44 Numerous other
studies found either no statistically significant effect or a negative relation-
ship.45 Later articles examined aggregate panel data46 and individual level
data,47 but the results did not materially change. The literature has failed to
establish a clear link between property exemptions and the bankruptcy filing
rate.

There are several possible explanations for these results. First, the stud-
ies measured the effect of marginal differences in exemptions, and the margi-
nal differences may have been relevant for very few debtors. For a consumer
with no home or no home equity, the difference between a $100,000 or even
$10,000 homestead exemption and an "unlimited" exemption is meaningless.
Second, the results of these studies could have been biased by omitted vari-
ables. For example, most prior studies were unable to control for the amount

4 1Shepard, supra note 36, at 423-24.
4 2Domowitz & Eovaldi, supra note 36, at 808 n.14.
43Some states allow homeowners to exempt their home regardless of the home's value, and others

provide no homestead exemptions. See Emily Y. Lin & Michelle J. White, Bankruptcy and the Market for
Mortgage and Home Improvement Loans, 50 J. URBAN EcoN. 138, 152 tbl. 2 (2001). In 2009, the bank-
ruptcy rate of the highest state, Nevada, was about eight times that of the lowest state, Alaska. Bank-
ruptcy Filings per Thousand Population, U.S. CouRTs, http://www.uscourts.gov/News/Viewer.aspx?doc
=/uscourts/Statistics/BankruptcyStatistics/BankruptcyFilings/2010/1209_pcf.pdf (last visited Feb. 19,
2013).

"Michelle J. White, Personal Bankruptcy Under the 1978 Bankruptcy Code: An Economic Analysis, 63
IND. L.J. 1, 45-47 (1987). See Kelly D. Edmiston, New Insights in the Determinants of Regional Variation
in Bankruptcy Filing Rates 21-23 (Nov. 2005) (Fed. Reserve Bank of Kansas City, Working Paper), availa-
ble at http://www.kansascityfed.org/publicat/cap/edmistonbankruptcy-narsc2.pdf.

4sSee Apilado, Dauten & Smith, supra note 8, at 379-82; Peterson & Aoki, supra note 36, at 99-105;
Alden F. Shiers & Daniel P. Williamson, Nonbusiness Bankruptcies and the Law: Some Empirical Results,
21 J. CONsUMER AFr. 277, 289-91 (1987); Lefgren & McIntyre, supra note 8, at 383-86.

4*Buckley & Brinig, supra note 32; Lawrence A. Weiss, J.S. Bhandari & Russell P. Robins, An Analysis
of State-Wide Variation in Bankruptcy Rates in the United States, 17 BANKR. DEv. J. 407 (2001); Joseph
Pomykala, Bankruptcy Reform, Principles and Guidelines, 20 REGULATION 41 (1997); Richard Hynes,
Three Essays on Consumer Bankruptcy and Exemptions (1998) (unpublished Ph.D. dissertation, Univer-
sity of Penn.) (on file with UMI Dissertation Services).

47Scott Fay, Erik Hurst & Michelle J. White, The Household Bankruptcy Decision, 92 AM. EcON.
REv. 706 (2002).
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of consumer debt in each state. If the exemptions reduce the ability of a
creditor to collect, they may have made creditors less willing to lend.48 Con-
sumers with less access to debt should be less likely to file for bankruptcy.
Third, states with a high bankruptcy rate may choose to adopt lower exemp-
tions.49 A fourth and more serious problem is that most exemptions protect
the debtor both inside and outside bankruptcy (i.e. most exemptions also ap-
ply to actions in state court) and, therefore, they do not necessarily make
bankruptcy relatively more attractive. The consumer's decision should be
modeled as a choice among three options: (1) repayment, (2) formal bank-
ruptcy filing, and (3) "informal bankruptcy" or simply defaulting, without
seeking the protections of bankruptcy court. Two existing studies utilize
proprietary credit card repayment data to model this decision.so Even
though many exemptions protect consumers who choose informal bank-
ruptcy, both find that generous exemptions increase the willingness of con-
sumers to make a formal bankruptcy filing."

Both studies also conclude that restrictions on non-bankruptcy collec-
tions affect the bankruptcy filing rate. Specifically, they demonstrate that
laws limiting the amount of wages a creditor can garnish in state court reduce
the bankruptcy filing rate.52 Such laws reduce one cost of "informal bank-
ruptcy"-thereby making formal bankruptcy relatively less attractive. A
number of other studies using aggregate level data also find that laws that
restrict wage garnishment reduce bankruptcy filings.s"

However, when evaluating "informal bankruptcy" we should not confine
ourselves to laws that determine the amount that a creditor can collect in
state court. The civil filing rate is roughly the same today as it was a genera-
tion ago, and there is no evidence suggesting that the amount of consumer
debt collection in state courts has grown appreciably, despite the considera-
ble growth in consumer indebtedness and bankruptcy.54 In contrast to the
stable civil litigation rate, consumer debt collections appear to have increased
substantially as creditors have turned to non-judicial debt collection tech-

45Reint Gropp, John Karl Scholz & Michelle J. White, Personal Bankruptcy and Credit Supply and
Demand, 112 Q.J. EcoN. 217, 234 (1997).

"This potential bias is addressed by checking the robustness of the results in a specification that uses
homestead exemptions from 1920 in place of exemptions available under current law. These historic
exemptions strongly predict current exemptions, see Richard M. Hynes, Anup Malani & Eric A. Posner,
The Political Economy of Property Exemption Laws, 47 J.L. & EcoN. 19 (2004), but are unaffected by
current bankruptcy filing rates.

soDawsey & Ausubel, supra note 2; Agarwal, Liu & Mielnicki, supra note 28.
"Dawsey & Ausubel, supra note 2, at 23-25; Agarwal, Liu & Mielnicki, supra note 28, at 282-84.
"Id.
"See. e.g., Apilado, Dauten & Smith, supra note 8; Ellis, supra note 8; Heck, supra note 8; Lefgren &

McIntyre, supra note 8. But see Bhandari & Weiss, supra note 8.
54Hynes, supra note 9, at 34-37.
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niques such as dunning letters and telephone calls. Laws regulating this con-
duct are described in the next section.

II. THE REGULATION OF NON-JUDICIAL DEBT COLLECTION

This article measures the impact of differences in state statutes that regu-
late non-judicial debt collection. However, these statutes constitute just a
portion of the law regulating this conduct. Any discussion of the regulation
of non-judicial debt collection should begin with the federal FDCPA. Some
provisions of the FDCPA regulate collection in state courts (judicial debt
collection),55 but this article focuses on those provisions that limit non-judi-
cial collection efforts. The FDCPA gives the consumer the right to demand
that a debt collector cease all non-judicial collection efforts entirely.5 6 Ab-
sent such a request by a consumer, the FDCPA prohibits communications at
an unusual time or place, such as after nine o'clock at night or at the con-
sumer's place of employment if the debt collector has reason to know that the
employer prohibits these contacts.57 Additionally, the FDCPA limits con-
tacts with third parties58 and prohibits "harassment or abuse," "false or mis-
leading misrepresentations," and "unfair practices."59 To enforce these
provisions, the FDCPA provides for both administrative enforcement and
private rights of action.60

The FDCPA does, however, contain a very significant limitation. Its
provisions regulate only "debt collector[s,]" 61 a term that does not include a
creditor who originated the debt or purchased the debt before a default, un-
less such creditor makes it appear that a third party is collecting the debt.62

Today the FTC has the authority to sanction "unfair or deceptive acts or
practices" by non-bank entities,63 and the Consumer Financial Protection Bu-
reau ("CFPB") has this similar power over the large creditors under its statu-
tory authority.64 During the period that was examined (prior to 2010), the
Federal Trade Commission Act ("FTC Act") conferred the authority to po-
lice this behavior by banks upon the Federal Reserve and the Federal Deposit

"For example, the FDCPA restricts the venue in which a debt collector may sue the consumer. 15
U.S.C. § 1692i(a) (2006).

'Id. § 1692c(c) (2006).
"Id. § 1692c(a) (2006).
3Id. §§ 1692b, 1692c(b) (2006).
"Id. §§ 1692d, 1692e, 1692f (2006).
-Id. §§ 1692k, 16921 (2006).
'Id. § 1692a (2006).

621d

6315 U.S.C. § 45(a)(2) (2006).

612 U.S.C. § 5531 (2006).

2013) 11



12 AMERICAN BANKRUPTCY LAW JOURNAL

Insurance Corporation ("FDIC").65 These agencies used their authority to
regulate much of the conduct prohibited by the FDCPA.66 In fact, the FTC,
Federal Reserve, and FDIC all explicitly stated that they relied on the
FDCPA as a model of appropriate conduct for creditors when deciding
whether to bring an action.67 The FTC Act does not, however, give ag-
grevied consumers the right to sue abusive creditors and debt collectors.

Most states have enacted statutes regulating consumer debt collection.B
Some impose little more than licensing requirements, 69 while others prohibit
very specific actions such as simulating a legal process. 70 The focus of this
article is statutes that affect a large number of borrowers and are likely to
curtail borrower behavior; specifically, those that prohibit abusive or harass-
ing collection actions more generally and either explicitly provide a private
right of action or have been read to imply a private right of action. As
demonstrated in Table 2, approximately half of all states have enacted such
statutes.

Debtors living in states without one of these statutes may still be able to
sue a creditor for some types of misbehavior. Almost every state has a con-
sumer protection statute, analogous to the FTC Act, that prohibits deceptive
sales practices, and most extend to "unfair" practices as well.7' A majority of
these statutes provide a private right of action, which plaintiffs have used to
win judgments against creditors who lied to them during the collection pro-
cess.72 State tort law also provides a number of possible causes of action that
a consumer may bring against a creditor for overly aggressive non-judicial
debt collection, including intentional or negligent infliction of emotional dis-
tress, abuse of process, interference with contractual relationships (usually
the employment relationship) and invasion of the right of privacy.7'

These tort theories are, however, much less useful to the borrower than a
statutory cause of action. Nearly all states that provide a statutory cause of
action against an abusive creditor award attorneys' fees to victorious plain-

"sMagnuson-Moss Warranty-Federal Trade Commission Improvement Act, Pub. L. No. 93-637,
§ 202,88 Stat. 2183, 2193 (1975) (current version codified at 15 U.S.C. § 57a (2006 & Supp. IV 2012)).

"NAT'L CONSUMER LAw CTR., FAIR DEBT COLLECTION § 1.5.1 (7th ed. 2011).
Guides Against Debt Collection Deception, 60 Fed. Reg. 40263, 40264 (Aug. 8, 1995); BOARD OF

GOVERNORS OF THE FED. RESERVE SYS. AND FED. DEPOSIT INS. CORP., UNFAIR OR DECEPTIVE ACTS OR
PRACTICES BY STATE-CHARTERED BANKS (March 11, 2004), available at http://www.federalreserve.gov/
boarddocs/press/bcreg/2004/2004031 1/attachment.pdf.

see NAT'L CONSUMER LAW CTR., supra note 66, at app. E.
"See, e.g., ALA. CODE § 40-12-80 (LexisNexis 2011); DEL. CODE ANN. tit. 30, § 2301(a)(9) (2009).
7'See, eg., Aniz. REv. STAT. Am. § 32-1051(5Xa) (2008); N.Y. GEN. BUs. LAW § 601(9) (McKinney

1996).
7see NATL CONSUMER LAw CTR., supTa note 66, at § 10.3.1.
72See, e.g., Searle v. Harrah's Entm't, Inc., No. M2009-02045-COA-R3-CV, 2010 WL 3928632 (Tenn.

Ct. App. Oct. 6, 2010).
7
1See NAT'L CONSUMER LAw CTR., supra note 66, at § 9.1.1.
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tiffs 74 and most offer statutory damages as well. Moreover, the tort theories
typically require "conduct that is considerably more offensive" than that re-
quired for a statutory cause of action.75 Given the difficulty consumers fare
under a tort theory, it seems entirely plausible to focus on whether a state
has an anti-harassment statute as a key explanatory variable.

The large amount of law regulating non-judicial debt collection does not
imply that collection is prohibitively costly or even that abusive techniques
are effectively prohibited. The enormity of the debt collection industry im-
plies that debt collectors have found some methods to navigate and circum-
vent the law. Additionally, private rights of action will do little good unless
consumers are aware of the particular law and can retain a lawyer willing to
take the case. As a result, it is not clear whether one should expect the
anti-harassment laws to have a significant effect on consumer behavior.

III. ANALYSIS OF ANTI-HARASSMENT STATUTES USING
COUNTY-LEVEL DATA

Anti-harassment statutes may help to protect the consumer against ag-
gressive collection techniques. To that extent, they should also reduce the
relative benefit of filing for bankruptcy-as the relief provided by the auto-
matic stay is diminished-and therefore the incidence of bankruptcy. This
section uses aggregate data to test whether these anti-harassment laws re-
duce bankruptcy filing rates. The next section utilizes individual data to ad-
dress some confounding effects.

A. DATA AND VARIABLES

This section tests the effect of anti-harassment statutes using
county-level bankruptcy filing rates, measured in filings per 100,000 people.
The dummy variable, ANTI-HARASSMENT STATUTE, equals one if the
county examined is in a state with a statute that provides a private right of
action against a harassing or abusive creditor. As indicated in Table 2,
twenty-three states have enacted such laws.76 Figure 1 maps these states

74Georgia is the only state that offers a statutory cause of action against an abusive creditor but has no
mechanism for awarding successful plaintiffs attorneys' fees. Georgia's statutory cause of action only ap-
plies to industrial lenders. GA. CODE ANN. § 7-3-4 (2012). Nebraska's cause of action is similarly limited;
it applies only to installment lenders. NEB. REV. STAT. ANN. § 45-1024 (LexisNexis 2010). The results
of this article are robust against coding these states as having no statutory cause of action.

"See supra note 73.
76The variable that was selected and used has the advantage of simplicity, but other aspects of these

statutes that are not incorporated in or provided for in the variable could potentially matter as well. For
example, some states offer larger statutory damages than others, whereas some prohibit conduct such as
simulating the legal process without providing a private cause of action for abusive behavior. See supra
notes 68-70 and accompanying text. Because so many of the controls vary by state, this article and
experiment focused on aspects of these statutes that were thought most likely to be significant. Above,
several reasons are given for why tort law is unlikely to provide an adequate substitute for a statutory
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and demonstrates that they are distributed throughout the United States.
These laws are not strongly correlated with commonly studied legal limits on
debt-collection, except for the possible limitations on wage garnishment. 77

We control for these limits on debt collection. Federal law also limits wage
garnishment by general creditors to the lesser of twenty-five percent of the
consumer's income or the amount the consumer's weekly take-home pay ex-
ceeds thirty times the federal minimum wage, but states may protect more of
a debtor's wages.78 The dummy variable, GARNISHMENT<25%, is defined as
one for counties in states that protect more than seventy-five percent of debt-
ors' income from garnishment. 79 Seventeen states have enacted such laws
and are indicated in Table 2 and Figure 1. MONTHS TO FORECLOSE is the
United States Department of Housing and Urban Development's estimate of
the number of months it should take a diligent creditor to foreclose on a home
mortgage.80

Although this article is not about property exemptions, because of the
large number of earlier studies offering conflicting results (and to avoid omit-
ting a variable that is potentially significant), we report the results for a few
different specifications of the exemption variables. The HOMESTEAD EXEMP-

TION variable represents the dollar limit on the homestead exemption availa-
ble in a state, measured in tens of thousands of dollars. Some states provide
no dollar limit on exemptions;81 therefore, these exemptions are capped at the
highest observed dollar limit. The effect of exemptions, if any, should be
non-linear: the difference between a $10,000 exemption and a $20,000 ex-
emption should be more important than the difference between a $510,000
exemption and a $520,000 exemption. Therefore, both the value of the ex-
emption and the square of the value of the exemption in the presented specifi-
cations are included.

cause of action. See supra notes 73-75. Although we would have liked to have been able to test whether
variations in tort law matter, almost every state recognizes some of the standard tort theories that could
be brought against a debt collector. Consequently, the ability of a plaintiff to utilize these theories de-
pends on judicial interpretations that are extremely difficult to quantify.

"The correlation between the anti-harassment variable, the key variable of interest, and the remaining
explanatory variables was reasonably low. In 2008, the correlation coefficient between Anti-Harassment
Statute and Garnishment<25% variables was 0.35, which was higher than the correlation with Months
to Foreclose (-0.16), the log of homestead exemptions (0.16), or the log of personal property exemptions
(0.06). Anti-Harassment Statute was also only weakly correlated with the demographic variables that
were tested.

a15 U.S.C. § 1673(a) (2006).
"Alternatively, we could have identified states that prohibit the garnishment of the wages of a head of

household without the consumer's consent or states that protect more than thirty times the federal mini-
mum wage. See infra Table 2. These alternative specifications do not materially affect our results.

'U.S. Department of Housing and Urban Development, Mortgage Letter 2005-30, Reasonable Dili-
gence Requirements and Effective Dates (July 12, 2005).

"See, e.g., FLA. CONsT. art. X, § 4; TEX. CoNsT. art. XVI, § 50; TEK. PROP. CODE ANN. § 41.001
(West 2000).
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Other specifications were tried but are omitted from the text. These

specifications include the log of the homestead and personal property exemp-
tions (defined as the dollar limit on exemptions that can be used for cash or
motor vehicles), the division of homestead exemptions into quartiles, and an
interaction term to test whether the effect of a homestead exemption de-
pends on the home's median value. The possibility that the bankruptcy filing
rate could affect a state legislature's choice of exemptions was also controlled
for by using homestead exemptions from 1920 in lieu of those provided under
current law. As discussed below, none of these alternative specifications ma-
terially affected the results.

Also controlled for is a series of economic and demographic variables in-
cluding the percent of households in various income categories, the unemploy-
ment rate in the prior year, the median home value in the county, the
population's racial profile, the percentage of the population with a high school
education, the percentage of the population without health insurance, the
percentage of the population over fifteen years-old that is divorced, and the

crime rate.8 2  Some regressions also controlled for the percentage of filings
made in chapter 13. More than half of these filings do not result in a dis-
charge,83 and others have argued that counties with high percentages of chap-

82To preserve space, the coefficients on these variables are omitted from the foregoing tables. Full

results, however, are available upon request.
83See, e.g., Jean Braucher, An Empirical Study of Debtor Education in Bankruptcy: Impact on Chapter

13 Completion Not Shown, 9 Am. BANKR. INsT. L. REv. 557, 557 (2001) (finding that a majority of

chapter 13 plans were not completed); Scott F. Norberg & Andrew J. Velkey, Debtor Discharge and

Creditor Repayment in Chapter 13, 39 CREIGHTON L. REv. 473, 476 (2006) (finding a discharge rate of

thirty three percent among the chapter 13 cases filed in 1994); Scott F. Norberg, Consumer Banlruptcy's

New Clothes: An Empirical Study of Discharge and Debt Collection in Chapter 13,7 AM. BANKR. INsT. L.

REV. 415, 440 (1999) (finding a one-third (1/3) chapter 13 plan completion rate in one district in Missis-

sippi); TERESA A. SULLIvAN, ELIZABETH WARREN & JAY LAWRENCE WESTBROOK, As We FoRcIvE

OUR DEBTORs 215-17 (1989) (finding a two-thirds failure rate for chapter 13 bankruptcy cases); William

C. Whitford, The Ideal of Individualized justice: Consumer Baniuptcy as Consumer Protection, and Con-

sumer Protection in Consumer Banlruptcy, 68 Am. BANKR. L.J. 397, 411 tbl. 2 (1994) (finding that only

thirty-one percent of Chapter 13 cases closed as completed). But see Marjorie L. Girth, The Role of

Empirical Data in Developing Baniuptcy Legislation for Individuals, 65 IND. .J. 17, 40-42 (1989) (finding

a sixty three percent completion rate in Buffalo, New York). This is not an article about the efficacy of

chapter 13 bankruptcy and it is entirely possible that debtors are using chapter 13 to pursue goals other

than a bankruptcy discharge. In fact, one survey indicates that debtors who choose chapter 13 make a

more rapid financial recovery than those who electing chapter 7, however, this could be attributable to

differences in the debtors who chose each chapter (i.e., selection effects). Jay L. Zagorsky & Lois R.

Lupica, A Study of Consumers' Post-Discharge Finances: Struggle, Stasis or Fresh-Start?, 16 AM. BANKR.

INsT. L. REv. 283 (2008). Another study found that a majority of chapter 13 filers remain happy with the

choice that they made. See Katherine Porter, The Pretend Solution: An Empirical Study of Bankuptcy

Outcomes, 90 TEx. L. Rev. 103, 139-40 (2011) (finding that over two-thirds (2/3) of chapter 13 debtors

felt that their bankruptcy filing accomplished their most important goal and that only seventeen percent

(17%) thought that their decision to file was a bad decision). However, Professor Porter cites other

reasons why Chapter 13 may be a poor choice for debtors. Id.
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ter 13 bankruptcies have artificially inflated filing rates.84 Variable
definitions and summary statistics are set forth in Table 1. The legal vari-
ables-harassment, garnishment, months to foreclose, homestead exemption
and personal exemption-are state-level variables, whereas all other vari-
ables are county-level. Standard errors are clustered by state.

B. RESULTS

Columns 1 through 6 of Table 3 present regressions of the log of the
2008 filing rate, Column 7 uses the 2008 filing rate (not logged) and Column
8 uses the log of the 2004 filing rate. Column 1 begins with the simplest
specification, the dummy variable for the presence of an anti-harassment stat-
ute and a constant. Column 2 through Column 4 add further controls, Col-
umn 2 adds legal and demographic variables and demographic controls,
Column 3 adds the percentage of chapter 13 non-business bankruptcies filed,
and Column 4 adds regional dummy variables. The coefficient on Anti-Har-
assment Statute is negative in all specifications and statistically significant in
all but the simplest specification; the magnitude of the coefficient does not
radically change as additional controls are included. The coefficient on Anti-
Harassment Statute is also robust to the inclusion of other measures of prop-
erty exemptions (Columns 5 and 6 of Table 3), to the use of the bankruptcy
filing rate instead of its log (Column 7 of Table 3), and even to the use of
pre-BAPCPA bankruptcy filing rates (Column 8 of Table 3). The regres-
sions suggest that counties in states with anti-harassment laws have signifi-
cantly lower bankruptcy filing rates even after controlling for a host of other
factors.8s The estimated magnitude of this relationship is relatively large-
the presence of an anti-harassment statute may reduce the bankruptcy filing
rate by between fourteen percent (14%) and twenty one percent (21%).

This article cannot offer direct evidence that consumers utilize these
anti-harassment statutes with any regularity or that concerns about possible
liability under these statutes restrains creditors from engaging in aggressive
collections efforts. The measured effect of the anti-harassment laws may be
due to omitted variables that are correlated with these laws; for example, the
anti-harassment statute may serve as a proxy for debtor protections more
generally. Panel data would provide a better control for these omitted vari-
ables, but these anti-harassment laws appear to change infrequently. A com-
parison between the summary of these laws in the 1987 and 2008 volumes of

"See Lefgren & McIntyre, supra note 8.
"Given the large number of papers attempting to explain the bankruptcy filing rate, we will not dwell

on the coefficients for most of our variables. However, we note in passing that the negative and significant
coefficient on garnishment is consistent with the prior literature, as is the lack of support for the claim that
large property exemptions increase the filing rate. We continue to find this lack of support when we use
historic exemptions (1920) as a proxy for current laws.
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the National Consumer Law Center's publication of Fair Debt Collection
reveals there to be no more than four significant changes in state law.

IV. ANALYSIS OF ANTI-HARASSMENT STATUTES USING
INDIVIDUAL DATA

This article suggests that anti-harassment statutes, by reducing the ag-
gressiveness of creditors' collections efforts, should reduce the benefit of filing
for consumer bankruptcy. Moreover, the previous section presented the em-
pirical result (consistent with this mechanism) that bankruptcy filing rates
were significantly lower in jurisdictions with anti-harassment statutes. The
point of departure for the current section is to observe that the same logic
leading to reductions in formal bankruptcies should also imply increases in
informal bankruptcies. That is, if anti-harassment statutes reduce the aggres-
siveness of collections efforts thereby reducing the probability that an indi-
vidual files for bankruptcy, conditional on defaulting on a debt, then the
presence of these statutes would also be likely to increase the probability that
an individual remains in default without an accompanying bankruptcy filing.

Unlike formal bankruptcy statistics, which are compiled by the Adminis-
trative Office of the United States Courts, there are no official statistics
collected on informal bankruptcy. However, this section utilizes a proprietary
dataset from a large credit card issuer to examine the question. Individual-
level cardholder data is used to test whether anti-harassment statutes both
reduce the probability that a defaulting individual files for bankruptcy and
increase the probability that an individual will remain in default without fil-
ing for bankruptcy.

A. DATA AND VARIABLES

The dataset examined in this section includes variables, which were gen-
erated by a large United States credit card issuer, describing nearly 50,000
pre-approved gold card86 recipients. The data was collected from respon-
dents to three sets of solicitations mailed between 1995 and 1997. The data
was originally obtained for studying adverse selection in connection with
credit card offers.87 As a result, it includes variables describing the terms of
the solicitation, including the introductory interest rate and its duration. It
also contains detailed variables from the respondents' credit histories, such as
their credit scores, obtained from a credit bureau at the time of solicitation.
Finally, the dataset includes variables describing the subsequent use of the
gold card, including the amount of borrowing and whether a default or bank-

"Por purposes of the data, gold cards typically offered~credit limits of at least $5,000 and required
applicants to have better credit histories than standard credit cards.

87Lawrence M. Ausubel, Adverse Selection in the Credit Card Market (June 17, 1999) (unpublished
manuscript), available at http://www.ausubelcom/creditcard-papers/adverse.pdf.
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ruptcy occurs, obtained from tracking each account for several years. The
borrowers' zip codes were used to match the credit card data to the state-
and county-level information described in the previous section, including the
measures of exemptions, garnishment laws and anti-harassment statutes.

The outcome measure specifies a borrower's choice among three options:
repayment, bankruptcy, and informal bankruptcy. The lender recorded
whether the borrower filed a formal bankruptcy, and a borrower is catego-
rized as informally bankrupt if her account was charged off for long-term
delinquency, usually after six months, without an accompanying bankruptcy
filing. The consumer's choice is modeled between three discrete options-
repayment, informal bankruptcy, and formal bankruptcy-and, therefore, a
multinomial logit model was used instead of the more familiar linear regres-
sion model.88 One drawback of the multinomial logit model is that, unlike a
linear regression model, its raw estimation coefficients do not directly reflect
the impact on the dependent variable based on changes in the independent
variables. However, this issue is remedied by using the coefficient estimates
to compute the "marginal effects," which show the change in the probability
that the debtor will choose a particular option (e.g. file for bankruptcy) as one
increases an independent variable by one unit (enact an anti-harassment stat-
ute, increase the homestead exemption by $10,000, etc.). The tables that
follow report these estimated marginal effects and also present standard er-
rors that have been clustered by state to correct any potential underestima-
tion of the error terms resulting from correlations in any of the errors of
observations within the states.89

B. RESULTS

Table 4 reports the average marginal effect of the explanatory variables
on the probability that a borrower will repay, file for bankruptcy, or choose
informal bankruptcy. The results are most readily interpreted by considering
the experiment of moving a borrower from a state without an anti-harass-
ment law to a state with an anti-harassment law. The coefficient on the
harassment variable implies that, all other things being equal, a move to an
anti-harassment state decreases the likelihood of a formal bankruptcy filing by
around 0.21 percentage points (Column 3 of Table 4). Because the baseline
probability of a bankruptcy filing in the dataset is 1.42%, a reduction of
0.21% implies a decline in the bankruptcy filing rate of fifteen percent (15%)
in states with anti-harassment statutes. This is consistent with the estimate

"For a technical discussion of the multinomial logit model, see G.S. MADDALA, LIMITED-DEPENDENT
AND QUALITATIVE VARIABLES IN ECONOMICS 22-27 (1983). Our full results are available upon request.

"An analysis of the importance and methodology of clustering standard errors can be found in JEF.
FERY M. WOOLDRIDCE, EcoNoMETRIc ANALYSIS OF CROSS SECTION AND PANEL DATA 139, 409-10,

496-97 (2002).
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using county-level data in Section III. The same move to an anti-harassment
state would also increase the likelihood of informal bankruptcy by approxi-
mately 0.17 percentage points; because the informal bankruptcy rate in the
data set is 1.21%, this implies an increase in the informal bankruptcy rate of

fourteen percent. The implied increase of informal bankruptcy obviously can-
not be compared with any official statistics, but it is consistent with our
earlier prediction. The results in all specifications that were considered indi-
cate that living in a state with anti-harassment statutes reduces the likeli-
hood that a borrower will choose to file for bankruptcy and increases the
likelihood that she will choose to remain in informal bankruptcy. These esti-
mates, however, do not yield a statistically-significant relationship between
the presence of anti-harassment laws and the overall rate of repayment.

CONCLUSION

Non-judicial debt collection is a large and rapidly growing industry. The
growth in debt collections has been matched by a corresponding growth in
complaints. The FTC received more complaints about debt collection prac-
tices than complaints about any other industry (almost twenty percent of all
complaints in 2010),9o and there is no reason to expect any substantial imme-
diate change as the CFPB assumes much of the FTC's authority. Several
layers of law (federal, state, and common law) regulate debt collection activ-
ity. This article has attempted to measure the impact of one of these layers-
state statutes that give the consumer a private right of action against an
overly aggressive creditor. This article has found that states with anti-har-
assment statutes have significantly lower bankruptcy filing rates than states
without these laws, but that the reduction in official bankruptcy statistics
conceals an offsetting increase of informal bankruptcy by individuals who live
in these states. The net effect of these laws on repayment rates, however, is
not statistically significant.

The estimated impact of the harassment variable was large. By way of
comparison, in the estimates based on individual data, the marginal effect of
an anti-harassment statute on both formal and informal bankruptcies was the

same order of magnitude as the marginal effect of a state law limiting garnish-
ment. In the regressions based on county-level 2008 bankruptcy filings, the
measured effect of the harassment variable was approximately two-fifths
that of the garnishment variable, whereas the regressions based on
county-level 2004 filings, the measured effect of the harassment variable was
about three-quarters that of the garnishment variable.

These empirical results are surprisingly robust, but they do not reveal
whether states should enact anti-harassment statutes. The welfare analysis

9FED. TRADE COMM'N, sup'ra note 21, at 4-5.
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is only clear if: (1) there is a causal relationship between anti-harassment laws
and the substitution into informal bankruptcy; (2) the societal costs of infor-
mal bankruptcy are unambiguously lower than those of formal bankruptcy;
and (3) the effect of anti-harassment laws on repayment rates is zero. If all
three of the preceeding statements are valid, then anti-harassment laws
would reduce the costs both of bankruptcy and harassment, without dimin-
ishing the supply of consumer credit.

However, the validity of all three of these statements is unclear. First,
the important caveat with regard to any apparent causal relation is that the
measured effects could be due not to the laws, but to omitted variables that
are correlated with the presence of these laws. Second, even if these laws do
have a direct effect on bankruptcy rates, their desirability is ambiguous. On
the one hand, anti-harassment laws may provide distressed consumers with
extra breathing room before a looming bankruptcy filing, enabling some to
recover financially and repay their debts in full. Additionally, society may
benefit from lower formal bankruptcy rates because of the expenses associ-
ated with the bankruptcy process. On the other hand, consumers with un-
paid, undischarged debts may find it advantageous to gravitate toward the
underground economy in order to make collections more difficult, generating
other costs for society. At the same time, society may want to force credi-
tors to go to court to prove their claims, in order to minimize collection
activity against consumers who do not actually owe the alleged debts. Third,
it will be interesting to see whether further research in the period following
the creation of the CFPB supports our finding that anti-harassment laws
have zero effect on repayment. If the CFPB enforces rules against harsh col-
lection tactics more vigorously than its predecessors, this could reduce abu-
sive behavior and make a private cause of action less important-public and
private enforcement may be substitutes. However, regulatory enforcement
may also complement a private cause of action by uncovering abuse and mak-
ing it easier for a consumer to prevail. In any event, the results suggest that
anti-harassment laws may have a significant impact on how aggressively
creditors collect their debts through non-judicial methods, and, the results
suggest that if the pressure of non-judicial debt collection is reduced, fewer
bankruptcy filings will occur.

(Vol. 87
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Figure 1: Anti-Harassment and Garnishment
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Table 1: Variable Definitions and Summary Statistics

(Vol. 87

Mean (Standard
Deviation)

[weighted by
Variable Definition (Source) population]

2008 Filing Rate Non-business bankruptcy filings per 100,000 5.74 (5.00)
persons, based on the population in 2008.
(PACER & Census)

2004 Filing Rate Non-business bankruptcy filings per 100,000 1.99 (1.28)
Rate persons, based on population in 2004. (PACER

& Census)

LEGAL VARIABLES - ALL STATE LEVEL

Anti-Harassment County is in a state that has a statute granting 0.58 (0.49)
Statute consumers a private right of action against a

harassing creditor in 2004. There were no
changes between 2004 and 2008. (NCLC)

Garnishment<25% Protects more than seventy five percent (75%) 0.38 (0.49)
of the head of household's income from
garnishment, which is more restrictive than the
federal limitation. (State statutes)

Months to HUD estimate of months for diligent foreclosure 7.52 (3.2)
Foreclose in 2005. There were no updates to this estimate

for 2008.

Homestead Homestead exemption for married couple in year 17.26 (20.38)
Exemption of regression (2004 or 2008) in $10,000.00.

States with "unlimited" exemptions presented as
if they had highest observed exemption.9 ' (State
statutes)

1920 Homestead Homestead exemption in 1920, divided into
Exemption quartiles. Smallest quartile is omitted.92

Quartile

COUNTY-LEVEL VARIABLES

Percent Divorced Percent of the population over fifteen that is 0.10 (.02)
divorced.

Inc2040 Percent of households with income between 25.15 (4.46)
$20,000.00 and $40,000.00 in 1999.

Inc4060 Percent of households with income between 19.68(2.26)
$40,000.00 and $60,000.00 in 1999.

Inc60100 Percent of households with income between 20.87 (4.97)
___________ -$60,000.00 and $100,000.00 in 1999.

91Exemption laws from 1995 were used in the individual level regressions.
92 Paul Goodman, The Emergence of Homestead Exemptions in the United States: Accommodation and

Resistance to the Market Revolution, 1840-1880. 80 J. Am. HisT. 470 (1993).
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Table 1 (cont'd)

Mean (Standard
Deviation)

[weighted by
Variable Definition (Source) population]

Incg100 Percent of households with income greater than 12.49 (7.07)
100,000.00 in 1999.

Unemployment Unemployment rate in county for the year prior 4.68 (1.33)
Rate to the the year of bankruptcy studied. 2007

mean reported.

Median Home Median home value, in $100,000.00's. 13.77 (9.20)
Value

Percent African Percent of the population that is African 12.0 (12.7)
American American.

Percent Hispanic Percent of the population that is Hispanic. 12.7 (15.2)

Percent High Percent of population that graduated from high 75.37 (8.69)
School Graduate school.

Crime Rate Crime rate (Federal Bureau of Investigaiton) 4.33 (1.97)

Percent Uninsured Percent of population without health insurance. 14.27 (4.60)

Percent of Percent of non-business bankruptcies filed under 31.48 (16.9)
Bankruptcies in Chapter 13.

Chapter 13

CREDIT CARD DATA

Formal Percent filed for personal bankruptcy. 1.42 (11.84)
Bankruptcy

Informal Percent charged off for long-term delinquency. 1.21 (10.94)
Bankruptcy

Log Income Self-reported income, logged. 10.56 (.907)

Months on File Months on file at credit reporting agency. 139.99 (87.3)

Balance Balance transferred onto gold card, in 1.47 (2.57)
Transferred $1,000.00's.

Credit Score Credit score. 627.8 (88.0)

Limit Credit limit on card, in $1,000.00's. 7.31 (3.80)

Intro Duration Duration of introductory period, in months. 9.94 (9.71)

Intro Rate Introductory rate. 5.89 (1.48)

2013) 23
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Table 2: 2008 State Laws

(Vol. 87

Personal Anti- Personal Anti-
Home Property Harass. Home Property Harass.

ST Exemp. Exemption Gam Statute ST Exemption Exemption Gan. Statute

AL 10,000 6,000 0 0 MT 250,000 5,000 0 0

AK 67,500 7,500 0 0 NE 120,000 4,800 1 1

AZ 150,000 10,000 0 0 NV 550,000 30,000 0 0

AR No Limit 8,600 0 0 NH 200,000 22,000 1 1

CA 75,000 8,800 0 1 NJ 0 2,000 1 0

CO 90,000 10,000 0 1 NM 120,000 9,000 0 0

CT 150,000 9,000 0 1 NY 100,000 4,800 1 0

DE 50,000 50,500 1 0 NC 37,000 7,000 1 1

FL No Limit 4,000 0 1 ND 160,000 7,400 0 0

GA 20,000 10,000 0 1 OH 10,000 2,800 0 0

HI 50,000 8,600 1 1 OK No Limit 15,000 0 0

ID 100,000 9,600 0 0 OR 39,600 5,100 0 1

IL 30,000 12,800 1 0 PA 40,400 8,600 1 1

IN 48,600 18,600 0 0 RI 300,000 27,000 0 0

IA No Limit 16,000 1 1 SC 100,000 6,200 1 1

KS No Limit 80,000 0 0 SD No Limit 6,000 1 0

KY 10,000 7,000 0 0 TN 7,500 8,000 0 0

LA 25,000 15,000 0 1 TX No Limit 60,000 1 1

ME 70,000 10,800 0 1 UT 40,000 5,000 0 0

MD 0 22,000 0 1 VT 75,000 19,800 1 1

MA 500,000 8,600 0 1 VA 0 15,000 0 0

MI 40,400 8,600 0 1 WA 125,000 5,400 0 1

MN 315,000 8,600 0 0 WV 40,000 11,000 1 1

MS 150,000 20,000 0 0 WI 40,400 8,600 1 1

MO 15,000 8,550 1 0 WY 20,000 4,800 0 0
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